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I. The Paradox of Refugee Semantics

There is an overall tendency in the international community to narrow the definition of refugee in times of ever greater need:

· Refugees vs. IDPs: One strand of analysis holds that the distinction between refugees and internally displaced persons makes no longer sense in failed state scenarios.  The counter-argument is that a blurring of the lines flies in the face of emerging consensus that states have—and should be held to—an obligation to protect those under its jurisdiction.  And yet, national governments are often unable or unwilling to fulfill this obligation.  To the contrary, they are among the usual suspects of causing displacement in the first place.  The scope of the problem arising from legal gaps of IDP protection becomes apparent when placed in the context of recent trends of displacement.  By 2004, there were some 5.7 million refugees globally, compared with app. 25 million IDP’s (figures after Crawley).  The number of IDP’s—70-80% of whom are women and children—has slightly decreased until the end of 2005.

· Refugees vs. economic migrants: Economic migrants are considered to be outside the scope of the definition of a refugee, but are those fleeing impoverishment and exploitation not deserving of protection?  Does denying refugee status to economic migrants not reflect a tendency in international law to prioritize political over economic rights?

· Refugees vs. populations displaced as a consequence of natural disasters: The situation of people affected by the Tsunami (2004) or the earthquake in South Asia in 2005 is similar to that of people persecuted on Convention grounds or displaced by conflict.  Even though the distinction between natural and manmade disaster becomes increasingly dubious (a tsunami alert system could have much reduced the tragedy of 2004 and can it not be argued that the tsunami or Hurricane Katrina are children of manmade climate change?) the legal treatment of victims is quite different.  People affected by natural disasters are beneficiaries of humanitarian assistance rather than bearers of legal entitlements.

At the same time, even when there is on the face of it an acknowledgment of the need to rectify a wrong in refugee law evasive language often suggests an undercurrent of resistance to do so.  A case in point is the outcome document of the joint EU-Africa ministerial conference on migration and development held in Tripoli in November 2006, in which it is agreed that “effective protection for refugees and internally displaced persons, including via regional protection, implementation of relevant international and regional conventions relating to the status of refugees, and respect for the principle of non-refoulement” be ensured.  However: (1) respect for the principle of non-refoulement does not exclude the cutting down on assistance granted to asylum seekers to make them feel unwelcome or to force them to leave; (2) implementation of conventions allows for the race to the bottom of asylum procedures as even among states which have signed and ratified the conventions on refugee protection there is often little consensus regarding interpretation and application; and (3) the reference to “regional protection” raised fears among refugee protection groups, such as the European Council on Refugees and Exiles, that Europe might wish “to shift rather than share the responsibility for protecting refugees”.
II. The Paradox of Post 9/11 Politics

The global war on terror post 9/11 has created momentum for military offensives and persecution in a number of conflict scenarios (Afghanistan, Iraq, Pakistan, Lebanon, Somalia, Thailand, the Philippines, Chechnya, Xinkiang, Sri Lanka).  As a result, displacement and flight movements have increased sharply.  At the same time, the exclusion clause of the 1951 Convention has been used extensively to narrow the possibilities of those affected by the war on terror to seek refuge.  The Convention does not apply to any person with respect to whom there are serious reasons for considering that he or she has committed a crime against peace, a war crime or a crime against humanity or a serious non-political crime outside the country of refuge prior to admission to that country as a refugee or an act contrary to the purposes and principles of the United Nations (Art. 1 F).  National jurisprudence is increasingly prone to override the definition of the Convention with blurry notions of “terrorist activities”.

III. The Paradox of Breaking the Law to Achieve the Legal Status of Refugee

The Federal Republic of Germany, faced with a rise in asylum applications, amended its constitution in 1993, demoting the right to asylum from an individual human right to an institutional guarantee and excluding from the asylum determination procedures all applicants who (1) had passed through a “safe” third state or (2) who were nationals of a country deemed not to persecute its citizens.  By the end of 1993 the annual total of asylum applications was 322,600, a reduction of almost one quarter compared to the previous year; in 2000, 78,000 applications were received and the trend was showing downward (Gibney: 102-3).  Efforts to increase border security may well make it more likely that refugees will need to violate immigration law in order to gain access to refugee determination procedures.

IV. The Paradox of a Cluster Policy Approach to Global Challenges

Recent findings on the imminence of global threats to mankind indicate that clustering and compartmentalization no longer present viable strategies for refugee protection.  It is in that spirit that the Working Group on Climate Change and Development, in its report “Up in smoke? Asia and the Pacific”, advised that “coordinated plans” be drawn up, “from local to international levels, for relocating threatened communities with appropriate political, legal and financial resources”.  That policy recommendation is premised on the understanding that overstretched mechanisms designed to deal with smaller flows of political refugees can no longer cope.  

The Working Group on Climate Change and Development, “Up in smoke?” (Nov. 2007): 44

	Observations show that sea levels are rising at an average rate of 3.14 millimeters per year.  A one-metre rise—predicted to occur by the end of this century without major gases in greenhouse gases—would inundate about 1,000 square kilometres of the Ganges delta.  Already, over the past two decades, four islands—Bedford, Lohachara, Kabasgadi and Suparibhanga—have been submerged leaving 6,000 families homeless.”


Climate change, so the Working Group, stands to greatly increase recourse to the most extreme form of adaptation—migration, while forced migration, in turn, has the potential of resulting in conflict or otherwise adversely affecting an individual’s health and well-being as well as his or her sense of identity, culture and security.  There may be serious doubts as to whether relocation is the answer to climate change but the Working Group can hardly be contradicted in its assessment that where migration forced by climate change is concerned the international community is “in a state of denial”.
Conclusion: In the context of globalization a policy shift has occurred in northern countries who are opening up their economies to labor migrants to meet the needs of their economies at the expense of principles of asylum, human rights and social justice.  But is it fair to divide the world in ‘good’ and ‘bad’ migrants?  A much under-researched angle to refugee policies and asylum politics is their ethical dimension.  Martha Nussbaum, in, among others, Frontiers of Justice (2006), has developed an approach quite different from the humanitarian principle (obligation to assist refugees when the costs for doing so are low), the nationalist justifications for restriction or liberal universalism (premised on the moral equality of all human beings): She argues that the idea of a social contract as a rationale for the existence of the state is flawed insofar as it does not reflect the voices of the voiceless (disabled persons and “nonhuman animals”, but, in extension, also stateless persons or refugees).  The best approach to reaching a “basic social minimum”, according to Nussbaum (70), is the enabling of “human capabilities”, that is, “what people are actually able to do and to be, in a way informed by an intuitive idea of a life that is worthy of the dignity of the human being.”  While no panacea in a complex global society, the notion of enabling those who had no part in setting up the structures in which their social existence unfolds—refugees included—holds a great deal of appeal for offering a way of marrying the principles of human dignity, individual creativity and societal productivity.
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