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Inclusion as Violence

Ashok Agrwal 
Notwithstanding democracy, rule of law and other “fruits” of western civilisation, levels of violence throughout the world, and most certainly in all post colonial democracies, are unacceptably high.  There are as many explanations about the causes for these high levels of violence, as there are explainers.  However, it is almost universally accepted that “poverty” and “un-development” underlie almost all causes.  Thus, in the newly independent, post colonial states “development” is a powerful mantra-shibboleth, in the name of which virtually anything was/ is permissible. 

Of course, despite claims to the contrary development is not, and never was, an inclusive process.  Yet, notwithstanding the increasingly stiff resistance to such processes, it is routinely touted as an inevitability that must be embraced irrespective of the pain.  A very positivist notion of law is an essential ingredient of the mixture of force and propaganda that is used to justify the pain, and the fact that it is not evenly distributed. 

Development related violence is imbued with a special irony because it is emblematic of the essential nature of modernity, including democracy; giving rise, as it does, to the phenomenon of ‘inclusion as violence’.  In my paper I will explore some of the ways in which development and violence intersect.  I will also seek to illustrate the manner in which law normalises certain forms of violence while criminalising certain other forms.
Democratic Institutions, Social Inequalities and Violence in India

Ashutosh Kumar

The paper proposes to analyse complex interrelationship between democracy and violence while drawing inferences from recent Indian experiences.

Is violence inherently anathema to democracy? Based on individualistic and egalitarian values, democratic states are supposed to enable the individuals as well as the social groups to express their views and interests through a process of rational deliberation and also realise them through democratic practices and institutions. Hence it is widely assumed that democracies render use of violence as means of politics unnecessary. The avowed democratic aim of keeping violence excluded from the political arena is considered as given in conventional political theory.

How valid is the assumption about democracy being an answer /panacea to all forms of conflicts and violence that arise out of collective claims? For an answer the paper proposes to explain the ‘parallel and possibly related’ presence of both violence and democracy in recent India.

Indian democracy has come under a lot of praise for gaining social substance through a relatively ‘quiet transfer’ of power under a changed mode of electoral politics. The praise is because such a shift in most of other democracies has implied a revolutionary and violent phase: the tensions between egalitarian values and actual discrimination tend to generate violence. Plebeians have gained access to political power by rising up against the ruling traditional elites often taking recourse to violence. 

At the same time one is also critically aware that the electoral changes have also been accompanied by growing degree of violence, more often at the grassroots level where the poor and the lower castes have greater stake. Moreover the success of political/electoral democracy has not been reflected in reducing effectively the social and economic marginalisation of masses.

Like most of the ‘new’ democracies, the violence resorted to by democratic state in India has been both in the nature of a direct and physical kind as well as in institutional and structural form which is embedded in its normal functioning. Lack of strong democratic institutions has meant that state has increasingly shown an alarming inclination to abandon democratic principles and values in proportion to the perceived threat and resort to ‘direct and physical’ kind of violence in order to resist the violent movements that reject formal democratic processes. This has happened even if the movements have been expressions of a collective demand for recognition, justice, and inclusion. Democratic state practices show duality as while the state has absorbed ‘prescribed and tolerated forms’ of collective claim-makings, it has confronted collective claim-makings if in the ‘forbidden forms’ like ones being made in Jangal Mahal in West Bengal or in Chhattisgarh. In both the cases, the rule of democratic rights of the citizens invariably gets undermined as the use of violence often has escaped the democratic institutional control. 

The coercive practices being adopted by democratic in a certain way have validated and legitimised the process of the politicisation and consolidation of distinct social categories as well as their demands for recognition of their collective interests and justice, the categories that were first constructed by the practices of colonial state and the demands that have had a long history.

Can the challenge be met through the evolution of an institutionalized framework based on the principles of rights as enshrined in the constitution for the individuals and their groups so that they can be integrated into the inclusionary project of democracy? Can one draw lessons in this regard from the experiences of other ‘peace-loving’ democracies-new or old ones?
Encountering Self Defence: Reading Life and Death into the Legal Text

Mayur Suresh
The Right to Private Defence has long been recognized as an exception to criminal culpability with regard to causing the death of another person. The law acknowledges that a person may defend himself from bodily injury or death by even causing the death of the attacker – without incurring criminal sanction. In everyday life of the law however, this ‘right’ takes more sinister dimensions as it forms the legal core of encounter deaths. Almost by rote, encounter deaths across the country follow a similar story – the police are attacked by terrorists, and acting in self defence, the police return the fire, often killing their attackers. 

In this paper, I am to provide brief ethnographies of 3 encounter cases that have come before the Courts in Delhi. First the 2008 Batla House Encounter Case, in which the police shot dead and wounded Muslim youth suspected of engineering the 2008 Delhi serial blasts. Second, the 2005 Kapashera Encounter case, in which the Delhi police’s Special Cell, prosecuted 7 Kashmiri’s for firing upon police officers only to have the trial court acquit the accused and direct prosecutions of the police officers for manufacturing evidence and malicious prosecution. And lastly, appeals in the Supreme Court filed by a Police Officers’ Association against the Andhra Pradesh High Court’s 2008 decision directing that in all cases of encounter deaths, that investigations should proceed against the police officers involved.
Beginning from the premise that law and violence bear an intimate relationship, this paper examines how, rather than being condemned to a legally sanctioned amnesia, the violence of the law flows back into and animates the reading of a legal text. More specifically I hope to show how policing the boundaries of the legitimate exercise of the right to private defence, throws light on the relationship between law, violence and the idea of the exception.
Partha Pratim Shil
This paper intends to study the making of the postcolonial Indian state through a moment of disruption in the historical trajectory of a certain kind of its coercive apparatus during the critical years of Independence and Transfer of Power. It studies police constabulary strikes, in the context of what has been called, albeit problematically, ‘the postwar upsurge’. It closely looks into strikes in two regions, namely, Delhi and Bihar around 1946-47. Through an exploration of the evidence of these strikes and the ways in which the political leaders and government functionaries of the time responded, it tries to conceptualize the figure of the soldier, the peculiar nature of his labor, the peculiar capacity of the ‘renegade soldier’ who rises in violent protest and the possible meanings of the unraveling of the coercive apparatus. Far from constituting the “core” of the modern state, this paper also speculates, that the coercive apparatus of the modern state is materially a border that separates the realms of official politics from its outside. The soldier standing at the cordon between official buildings and the social world beyond the same, is part of an “internally drawn” boundary (in the sense that Timothy Mitchell uses the term), which allows the spectacle of the state to sustain itself. This paper therefore seeks to re-locate the study of postcolonial state-making outside of the official realms like the Constituent Assembly Debates, and in the dynamic of popular protests on the streets, which begin to erode the cordons that separate the inside and the outside of the state and radically disrupt its structural effect. It also thinks through the ways in which this structural effect is restored in order to build the artifice of the continuity of colonial inheritance. Thus, this paper is a not a history of some originary violence at the inception of postcolonial state-building. It is a history of the ways in which the coercive apparatus of the postcolonial Indian state, signifying the embedded monopoly of violence of the modern state, is historically constituted as a stable colonial inheritance, even as its ‘stable’ nature began to unravel in the critical years of transition to postcolonial democracy.
Gender, Patriarchy and Violence
Ratna Kapur
When I am invited to write a paper on the topic provided I am left somewhat perplexed. The reason being that all my writings have been rather critical of each of these concepts, at least in the ways in which they are understood within progressive circles.

In this paper, I unpack the use of these terms and explain how they are not concepts that have been able to advance a feminist or progressive political agenda. I specifically examine how these terms have operated in the context of feminist legal advocacy in relation to violence against women, and suggest that these engagements have invariably formed the basis for liberal inclusion, rights and recognition of certain categories of women who are willing to comply with or conform to the normative mandates of liberalism. I am especially concerned with how the exclusion of a host of "others" has constituted the material and philosophical foundations for an understanding of freedom and emancipation that informs liberal humanism.  I examine the social costs and limits of law reform projects that may have been significant yet have not been without their dark side.

I unpack the ways in which gender has increasingly come to be associated as an anatomical category, namely, that it is about women. Not only has this reproduced essentialised categories of male and female, it has also reproduced specific understandings of women as passive, weak, peace loving, and vulnerable. Similarly, the term patriarchy is a term that has long since been deconstructed and outlived its usefulness. Not only is it a dehistoricised and decontextualised concept, it tells us nothing about the conditions of oppression and discrimination that operate in the lives of some women as well as men. The term is frequently associated with a specific version of feminism, dominance or structural feminism, and marginalises other more critical traditions that do not source all oppression and violence against women in one entity - men. And violence has been a specific focus of the feminist legal agenda - domestic violence, sexual harassment, rape, dowry, trafficking, and sati, have all been the focus of legal reform. Yet this focus has not only tended to equate all women's rights with the issue of sexual violence; it has also tended to produce women as perpetually victimised and provided little space for the articulations of agency and subjectivity.

My critique is intended to be productive rather than to stage a demolition of feminist legal politics. It enables a space clearing for more imaginative and creative possibilities.
Patriarchy, Gender, Democracy and Violence
BABY GIRL BLUES: PATRIARCHY, GENDER, DEMOCRACY AND VIOLENCE 
Swarna Rajagopalan
In 2007, a young Bombay couple approached the Bombay High Court for permission to determine the sex of their third child. Enforcement of the Pre-Natal Diagnostic Techniques (PNDT) Act & Rules had made it impossible for them to learn the sex of their unborn child and make the decision to abort or keep. They framed their petition in terms of the right to choose; they had the right to choose the sex of their third child since the first two were already girls. The case attracted some attention but not as much as one would have expected, but it placed the spotlight on some very challenging questions. Sex-selective abortion is a looking glass which reveals uncomfortable home-truths and forces us to face unsettling questions about who we are, as a society and a polity.

 

The first of these juxtaposes the unborn baby girl’s right to life and the parents’ right to choose. The context of sex-selective abortions in India stands the American abortion debate on its head; the rights to life and choice have different referents in each setting, and different political values perhaps. A second set of questions relates to the democratization of access to medical technologies. The proliferation of diagnostic technologies and medical centres has made sex-selection an option for people far removed from metropolitan locations. Access without regulation or oversight is therefore not an unqualified good; the classic challenge for any democratic state then is, how much to oversee and regulate? Third, where comparative politics has usually equated modernization with democracy, but we can also see that the modern, urban and more developed parts of the country are facing sex ratio deficits, sex-selective abortion forces us to ask what democracy means in the absence of gender-justice. Fourth, the silence that surrounds violence committed against female fetuses partly foreshadows the violence embedded in social and political relationships and partly reflects a society that is desensitized to, even comfortable with, violence. There is then, no avoiding the question of what that means for our collective democratic aspirations. Amartya Sen’s dramatic statistic that 33 million girls are missing as a result of sex-selective practices has not moved us to cry “genocide” in the way that smaller death-tolls in other population groups does. 

 

This paper uses the growing problem of pre-natal sex-selection to reflect on these questions and explore some very old political questions about rights; access and equity; freedom and regulation; gender justice  and violence, albeit in a very contemporary context.
Congress and bureaucracy: contesting sovereignty

Suhit K Sen

The transfer of power to the Indian National Congress in 1946-47 triggered off a contest for power between the Congress organization and the government. The Congress leadership, by then the steward of the Congress government, threw its weight on the side of legally constituted government. In so doing, it abandoned earlier claims that the Congress derived political legitimacy from its championship of the popular/nationalist cause and relocated sovereign and legitimate power with the State as represented by the institutions of government. To push through its new political agenda, the Congress leadership took advantage of the ambiguities between constitutional theory/convention and political practice to propagate a demarcation of legitimate spheres of intervention for party and government. Attempts were also made to institute a new disciplinary regime within the party which would enforce this demarcation. This project also tied up with an attempt to redefine the Congress organization’s relationship with the bureaucracy, and to mark out the role of the party in the sphere of administration. The latter enterprise was, I shall argue, one of the crucial aspects of the institutionalization of the ‘postcolonial’ State, and involved a partnership between the government wing of the Congress and the bureaucracy on a new basis. This partnership also involved the marginalization and demobilization of the Congress organization. An important element in this contest, as we shall see, was the issue of who was going to wield the legitimate sticks and stones of violence.
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