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“[The greatest difficulty in governing a newly conquered country] originate in the impossibility of standing still and of arising while you consider what is best to be done -..-. Thus rules are made, not deliberately and systematically, but merely in the operation of despatching current business”, Mounstuart Elphinstone, Lieutenant Governor of the Presidency of Bombay, 1819.

1.

In 1904 Rabindranath Tagore was observing his country still facing a water crisis. Notwithstanding the British India Government efforts towards an improvement of the water supply system, and the big investments in new infrastructure works, at the beginning of the 20th century severe drought were still part of the history of the subcontinent. In this context he wrote “Society and State”, where the poet traces the roots of the problem:

“That, today, we should have to deplore the scarcity of water in our country, is of -..- minor import. The main cause of that scarcity is our real regret--the fact that society has lost interest in itself and all its attention is directed outwards. […] What in English concepts is known as the State was called in our country Sarkar or Government. This Government existed in ancient India in the form of kingly power, but there is a difference between the present English State and our ancient kingly power. England relegates to State care all the welfare services in the country; India did that only to a very limited extent [..]. Today, of our own accord, we are ready to hand over to the government, one by one, the duties which had belonged to society. Many new communities appeared in our samaj in course of time and made special rules and conventions for themselves, while remaining within the Hindu fold; Hindu society never found fault with them. But everything is now tied down to the rigidity of the Englishmen's law and any departure whatever is compelled to declare itself non-Hindu. The innermost core of our samaj, which we have guarded through the ages with the deepest concern, is exposed at last to outside aggression and the result is confusion. That is where the danger lies, and not in the scarcity of water supply [..]”.

Rabindranath Tagore, “Society and State”, 1904

Tagore clearly related the water crisis to the Colonial government, but instead of denouncing the English responsibility as the primary aspect of the problem, he focused on the changes in Indian society lying behind it. What he stresses is then the different role that government plays under the English rule, and the substitution of former societal powers, values and cooperative capacities with the State and the rigidity of the law. That was in his mind the real danger and the scarcity of water was only a visible consequence of it. In my paper I will keep Tagore’s suggestion and consider the colonial and postcolonial State expansion through the lens of water management. 

As described by Milke Davis, famine and drought were both political products and political tools in the development of the colonial State. Moreover, in a predominantly agricultural region where rivers rate of flow and rain are a seasonal variable, humans’ relation with water was very different from Northern Europe, dominated by perennial and regular rivers and frequent rains. Tagore's picture tells us about a redefinition of political relations that is predicated on a redefinition of social relations during the integration of India ain the Imperial market and the implementation of the political logic of rule of law. The predatory approach of the colonial State was intertwined with the formation of a distinct developmental regime that was both a premise and an objective of future independent India. At the end of the XIX century an international economic system in which the role of States changed rapidly was growing. We can describe it with the concept of developmental regime, defined by David Ludden as “an institutional configuration of effective power over human behaviour and of legitimate authority to make decisions that implicate whole populations”. 

The formation of such a regime requires all fields of social life to come under the authorities' reach by the mean of mapping and recording of subjects, populations, needs, resources, numbers, potentiality and future directions. I will refer to this process as a translation from former forms to the new requirements, and to the whole process as a transition. In my understanding, it is transition in itself our object of analysis, rather the points of departure and of arrival.  The formation and transformation of various “development policy mainstreams” is the outcome of this process. A fundamental aspect for this discourse is the development of “physical instruments of power over nature” and “cultural instruments of authority over people's mind and morality”. The meaning and the form of State,  as well as rule of law and the constitution, are at stake in the process.

An important turn happened after the end of the monopoly of the East India Company and from the 1840s, when government started building infrastructure in British India in order to cheapen imports, expand military operations, increase revenue and extend the filed of investments. Projects in plantations, railways, cities, roads, ports and irrigation started after this period. Irrigation became important for the increase of agricultural production and as an investment capable of pay for itself with higher taxes on more valuable – irrigated – land and thanks to return interest to the investors. 

Following Ludden, by 1880 a development regime has emerged fostered by three ideas: 1. The State would lead development; 2. State investments in infrastructure would boost private investments, markets would expand and benefiting the whole population; 3. The economic progress would benefit also the 'poor', protecting them by famine and starvation. Regional specialization and mobility were the economic companion of State intervention. In Foucaultian terms, population became the subject and the target of government as a field of intervention: State intervention, from then onwards, was discursively aimed to improve a general condition, and not just answer practical and contingent needs. The birth of a nationalist movement under this optic could be seen as the political face of this turn by the end of XIX century, and one can refer to people like Naoroji, the president of the Indian National Congress annual meetings in 1886, 1893 and 1906 and one of the promoter of the Swadeshi Movement in 1905, and his denounciation of the poverty of India as un-British.

The transition of society into terms that permitted the emergence of a developmental regime is related to the development of Capital’s logic and the translation of former social relations into Capital. This shift, paved with violence and force, came in India with the help of “rule of law” during colonial administration. Former society, far from being erased, has been re-inscribed into this context, starting an endless transition that maintains a contemporary political dimension. The development of logistic for military, administrative and economic needs without the presence of a proper State, or better, constitutes the political logistic of colonial India. The creation of the State itself through logistical expansion can be seen as the phenomenal precondition to the so-called “Logistical age” in India.

Water management is one of the most important fields where we can see the growth of Colonial power. Indeed, water can be considered a lens to analyse the shifting paradigms between the different stages of British colonisation and the slow process of State building. My point is that from this angle we can see the change in social relations that went together with the imposition of rule of law and the creation of a specific development regime that has been preparatory to the Indian independent State. At the same time, I will not maintain that this meant a pure substitution of social systems, but rather a production of a hybrid system or, as Radha D’Souza suggests, a structure based on the disjuncture between rules and the social conditions where these rules operate. I argue that this feature, that seems peculiar of colonial and post-colonial realities, reveal instead one of the fundamental elements of modern State. 

2.

K. Marx described very sharply the specificity of English dominion in India, when he observed that “the misery inflicted by the British on Hindostan is of an essentially different and infinitely more intensive kind than all Hindostan had to suffer before”. According to him, “England has broken down the entire framework of Indian society” leading to the dissolution of the village-society and economy, “not so much through the brutal interference of the British tax-gatherer and the British soldier, as to the working of English steam and English free trade”. The industrial revolution and the market being the leading force, administration and government played nonetheless a big role, and Marx elaborated on the relation between infrastructural works and colonization this way:

“There have been in Asia, generally, from immemorial times, but three departments of Government; that of Finance -..-; that of War -..-; and, finally, the department of Public Works. Climate and territorial conditions, -..- constituted artificial irrigation by canals and water-works the basis of Oriental agriculture. -..- inundations are used for fertilizing the soil[as] in Mesopotamia, Persia, &c.; advantage is taken of a high level for feeding irrigative canals. -..- This artificial fertilization of the soil, dependent on a Central Government, and immediately decaying with the neglect of irrigation and drainage, explains the otherwise strange fact that we now find whole territories barren and desert that were once brilliantly cultivated, as Palmyra, Petra, the ruins in Yemen, and large provinces of Egypt, Persia, and Hindostan. -..- Now, the British in East India accepted from their predecessors the department of finance and of war, but they have neglected entirely that of public works. Hence the deterioration of an agriculture which is not capable of being conducted on the British principle of free competition, of laissez-faire and laissez-aller. ”.

Marx noted the unconcern of the British rule towards existent water-works. In fact, colonial governments initially considered water-works only as other means to extract revenues from India, but the picture is incomplete. The Crown direct rule changed the attitude towards water-works: while channels, tanks and other irrigation works were let perish, new regulations and interventions produced a clash between the so called 'traditional' water uses and the new works in the wake of the market expansion and the needs fostered by industrial revolution. It is this process that is interesting for us, and we must see it in parallel with the adjustments in the right of property and in respect to land.

The introduction of English private property in India has been long, commonly dating back to the Permanent Settlement of 1792. Private property was since then followed by the problem of his definition, and his definition become immediately the problem of defining common principles among heterogeneous relations between men, labour and land. While the primary interest of the colonial State was tax revenue, a process of translation of the social reality into terms intelligible to rulers began. During the process, the definition of different proprietary rights meant also the definition of different kinds of people to which rights were attached. Some of them, like the Zamindars and the ryots, become forcibly part of the civilization and modernization project. Other, as the so called ‘tribal people’ were considered as outsiders, because their relationship with land, water and forests could not be effectively translated, neither approximately, in terms intelligible to market-oriented social relations. Racialization, indeed, has been the solution invented in order to make that difference intelligible, and to legitimize the use of violence and force in the process of appropriation and enclosure of entire Indian regions. 

To fulfil their economic needs, the English had to cope with the existence of different categories of cultivators. As historian Markovitz points out, “In order to gain satisfactory and stable tax revenue, it was necessary to understand the system of land tenure and taxation locally in force to attempt to adapt it to the objective pursued by the colonial power”. Paradoxically, the so-called 'traditional' or 'customary' practices in India represented a lack of certainty in a volatile economy. The value of cash crops could change rapidly and modify the entire economy of vast areas. But this uncertainty required the certainty of market rules, and the respect of contracts and rights on property: interests  had to be paid, property had to be sure, and contracts had to be respected. The introduction of ‘rule of law’ became thus the necessary supplement in this process. A third element has to be considered: the slow process of the government growth in India, being at first mainly a revenue collector , then  creating an economy integrated in the Empire structure and, gradually, in international markets.

It was thus from the point of view of the revenue collection that British rulers began their survey of India's many relations with land. And it was in the wake of this approach that property rights in British terms were introduced to India. To simplify, we can distinguish three main situations: 1. Where the system was dominated by the Zamindars, as in Bengal, after the Permanent Settlement of 1793 the Zamindars were recognized as the owners of the land, and it was established a fixed amount they would have to pay to the State, one for all. In practice, the British found the easiest way to insure revenues by attaching property rights to the local authorities of the time; 2. In Deccan, they chose to recognise the right of ownership to the local village elite groups. The rayatwari (raiyat, cultivator) system was thus established by attaching property rights mainly to the dominant individuals and groups; 3. Where it resulted that the cultivated lands belonged to the community, as in large part of Northern India, the village community was declared the owner and taxpayer. This was the mahalwari system (mahal, domain).

The scheme continued throughout the XIX century, but the shifting of agrarian relations towards contract relations went on, via legislations as the Bengal Tenecy Act of 1885. Here, the relationship between an owner and the tenant became, in theory, a contract independent from other forms of social interdependence as the social status and caste. The Act required surveys, registrations of land rights and the production of documents capable to prove, in front of a tribunal, the validity of property right and subsequent agreements. Nevertheless, many title remained without evidence and virtually ineffectual. Where it was effectual, the law and the surveys gave the landlords and the lender of land and money all the power, in name on the notion of the inviolability of contracts. That produced transfer of lands, growing dependency and a debt chain due to the diffusion of tenancy and landless farmers. At the same time, the systems introduced by the British shake the foundations of former authorities. 

This is particularly significant in the case of the Zamindars. British used to blame the Zamindars for the excessive power they exercised on the farmers and the lack of modernization in agricultural techniques. The failure of Bengali agriculture during the Bengal famines is often ascribed to the 'lazy Zamindars’, who refused to act as modern entrepreneur and decided to use their power to build new-feudal relations instead. The only blame on English rulers under this angle was that they gave too much power to single men unfit to pursue modernization and interact in the market economy. This is only part of the story. The other part being the weakening of Zamindaris as a social, political and administrative unity. They became instruments in the hands of the Colonial State, deprived of autonomous power.  After the Settlement they became essentially as an estate paying revenue on a permanent basis. Propriety rights came only after, and Regulation III of Permanent Settlement defined as proprietors of land those “who pay the revenue assessed upon their estates immediately to the Government”. 

As Iliopoulou points out, “the establishment of collectorates – whith their colonial district collectors – shifted administrative focus from Zamindaris, the administrative basis of pre-colonial local society, to districts and colonial institutions, which emerged as the centre of power and decision-making”. To reinforce this, the Permanent Settlement fixed a series of prohibitions against eviction, seizure of agricultural goods, confinement and corporal punishment. In other words, Zamindars had to behave as Englishmen in their economic transactions, under the authority of rulers that made regular use of violence, conquest and dispossession part of his policy. The real difference between the arbitrariness of the locals and the arbitrary power of colonial State, what made the former despotic and the latter civil in European eyes, was the regulatory power of the State and the judicial process, that assured the administration of 'justice' against abuse.

What was peculiar about the colonial State, however – and what made this system different from both anglicist and orientalist models -  was exactly the arbitrariness through the rule of law, that gave government practices a predominant role. Regulation was not an instrument to implement the law, but the specific and often pragmatic solution to contingent and immediate needs. For this reason, regulation produced under the universalistic discourse of law, often produced uncertainty more than certainty, confusion more than solutions and, most important, chains of regulations always open to government intervention.

Private property itself – in its pure conception – has been a casualty of the colonial power, and it became something different to what English thinkers though it ought to be: an instrument to establish State domination over certain social figures. Land resumption policies in the decades following Permanent Settlement expose the point: while the Settlement fixed revenue rates, the growing needs of the colonial authorities lead to measures capable to producing raising rates. That happened through the processes of resumption of Land from the Zamindars that were unable to pay in time their due, and the subsequent reallocation of the land to higher rates under the Permanent Settlement. 

A series of judicial reforms established civil courts in order to expedite the process of land resumption. In these civil courts, especially deputy collectors were appointed with both executive and judicial functions as resumptions law were considered far more important than the establishment of an independent judicial system. As explained in a note the secretary to the Bengal Government, 

“Whatever might be done in ordinary times, the efforts which are now being made for the improvement of the public resources of the Land revenue throughout the Lower Provinces, render it indispensable to the interests of the Government and of the Community, that -..- every measure of improvement, whether of the Police or Civil Justice, is absolutely dependent -..- on the due enforcement of the Resumption Laws, which had fallen into almost total abeyance, and which could be effected by a division of labour”. 

Adopting this pragmatic approach, colonial law override the sanctity of private property. This made colonial rule – and colonial 'rule of law' that it has been his outcome – a peculiar form of rule of property and contract.

At the same time, indigenous laws came to be blamed for the division of large Zamindaris, the risk of a loss in revenue and starvation (in 1856 Lieutenant Governor Holiday blamed indigenous law for the fragmentation of the Zamindaris and the creation of “pauper proprietary”). Yet, indigenous law at the time was the product of codification by English writers between the end of the XVIII century and the first decades of the XIX. A series of codes created customs as 'indigenous customs' by writing down and crystallizing what in the colonial mind where the indigenous laws. Early examples are A Code of Gentoo Laws, or, Ordinations of the Pundits (N.B. Halheld, 1776); Al Sirajiyyah: or the Mohamedan Law of Inheritance (William Jones, 1792); Institutes of Hindu Law, or the Ordinance of Manu (Jones, 1796) and the Digest of Hindu Laws (H.T. Collebrooke, 1798). 

According to theorist Ellen Meikins Wood capitalism has agrarian origins and cannot be detached from the commercialization of production, and it was England in the XVII century where the conditions for a different relation with land and food production. Here the erasure of former means of production made the market the main determinant and regulator of social reproduction through its penetration into the production of food in agricultural societies. Expansion of tenancy created a double market dynamic: one for consumers, production and commercialization of crops and other agricultural products; and one for access to land. Notwithstanding regional differences, a growing number went to be subject to economic rents fixed not by some legal or customary standard, but by market conditions.  The other structural condition was the concept of improvement, that related land to the productivity of property and, consequently, to the exchange value of it and of its products and its application to commercial profit. 

Both these conditions were reflected in English approach towards the colonies and the Empire. However, the more interesting thing for us is the impossibility to reduce to one the multifarious forms of relationship with the land that the East India Company agents and the British rulers had to face. 

3.

Let us now go back to the issue of water-works, where the superimposition of new values and logics can be seen under a different and more direct light throwing his shadow in today problems and disputes, both at the national (federal) level and the international level.

Mike Davis has shown in Late Victorian Holocausts the connection between the colonial State, environment, climate and market economy in the creation of murderous famines in the last decades of the XIX century. In his analysis he underlines some features of this process that are directly related to the implementation of private property and market-oriented policies. First, the substitution of a commonly managed resource with a market in titles to land and its water resources. Quoting David Hardiman, he emphasizes how “this meant that only those who owned land had a right to the water on it. In this way, all those who did not hold colonial land-deeds were excluded from access to water -..- [leading to] the collapse of traditional water management structures”. He then shows how the privatization of tanks and wells lead to water scarcity problem in a measure and manner previously unknown, because this time the problem was not just natural, but related to the allocation of water among different subjects.

In accordance with a more direct role of the State in pushing new investments, new works were preferred to the maintenance of the old irrigation systems. This was part of an ideology of progress that required private property, contracts and improvement of the field, harming numbers of farmers. Today, studies on the irrigation techniques have proved that the so called indigenous irrigation systems were best fitted to face the environmental dimension of India, particularly in relation with the problems of salinization of water and mosquito-borne diseases. Nevertheless, at the time the one were developed against the other, contributing to the creation of the landscape observed by Tagore. The words of an engineer based in Madras in 1878, J. Anderson, give a precise picture of the efficiency of the local irrigation systems he had to handle:

“In no other part of the world has so much been done by ancient native rulers for the development of the resources of the country. -..- Every available source of supply was utilised, and works in advance of supply have been executed, for tanks have been very generally constructed, not only for general rainfall, but also for the exceptional rainfall. -..- Irrigation from rivers and channels, or by these and combined, was also carried on.”

However, considered un-economic this system was abandoned by the colonial rulers, not before having squeezed it with taxes for decades. To the point that in the English newspaper The Times one could read, in 1877:

“How is it that there are so many ruined tanks and disused canals in a country which has often to depend on them not only for the crops but for the cattle? A sad misgiving has often suggested itself that the former rulers of India, if not so great or so powerful, yet had more of that simple craft and homely benevolence which show themselves in storing the rain and diverting the torrent to the first necessities of man.”

Octavian Hume, founder of the India National Congress in 1874, urged the government to undertake programs for “innumerable small works, tanks and reservoirs” as an alternative to costly canals that did not benefit poor peasants. But instead the situation deteriorated to the point that The Hindu of Madras wrote at the end of the century:

 “The tanks and lakes to be found in the country are too few, and for want of occasional digging up and cleansing are often found silted up and too shallow to hold any large quantities of water. Nor is any attention paid to improving the facilities for gathering rainwater falling over large areas of land into existing tanks and reservoirs. Owing to this state of things, the occurrence of famine in years when monsoons fail is almost inevitable”.

What is interesting to us is to relate this situation with the process of regulation of water-works that began in the last decade of the XIX century leading to the 1892 Agreement between the Mysore State and the Madras Presidency over the Tungabhadra and Kaver rivers waters, described by Radha D'Souza with a transdisciplinary approach. The Agreement aimed at setting rights to water by applying British prescriptive rights and common law to the matter and to regulate new water-works. It first classified the different water-works, distinguishing  productive works – expected to yield a fixed rate of return – and protective works – as measures of relief; and new Irrigation Works and other Reservoirs. The distinction was essential, because under the Agreement, Mysore could not undertake any 'new' works without consent of Madras. This consent was related to the respect or violation of ‘prescriptive rights’. 

Once affirmed the principle, it remained the problem to define the uses that could enter under the category of prescriptive rights, with at least two mayor problems: first, uses were at the time contentious between traditional irrigation and new irrigation projects; second, prescriptive rights over water related to riparian rights and the definition of a legal memory. Prescriptive rights were defined in 1832 English Prescription Act as arising “from the time whereof the memory of man runneth no the contrary”. But 1882 India Easement Act defined a period of 20-years-uninterrupted use to claim easement rights by prescription. In other words: it made legal memory adherent to the British Raj rule and colonial government intervention in water-works. This made the Agreement difficult to apply, as Mysore remained under direct rule from 1830 to 1880 provoking the interruption of many prescriptive uses and the abandonment of tanks. Indeed, rendition of Mysore sovereignty was adopted only after the disastrous consequences of direct rule and the Great Famine of 1876-78. 

Thus, a contradiction was introduced. As Radha D’Souza points out there could not be 'new' prescriptive rights if such rights derived from historical use, and if the old mode of water use were to be recognized by use or prescription, then the State could have no role in regulating such rights. Moreover, the question of which memory had to be considered was open.  

The question can be better sensed through the words of Sheshandri Iyer, the Dewan of Princely Mysore, who in a memorial defended customary irrigation in legal terms underscoring the contradictions of the agreement:

“The supply of water which we propose to store and use for irrigation and water-supply – he wrote – is only casual, intermittent, and exclusively dependent upon the rainfall on Mysore land. We have a natural right to collect and dispose of all water on the surface of our land, and though, as between private owners, such natural right would (subject to the exceptions hereafter be noticed) be restricted to water not flowing in a defined channel, the case of a State is, I submit, very different. It has to deal with large interests and establish means of irrigation and water supply over extensive areas, and it cannot effectually dispose of surface waters before it enters some defined channel. And I submit that the question as affecting the State has to be decided on the higher grounds of public welfare and general prosperity, and not according to the strict rules of law applicable only to private rights”.

Iyer pointed out the contradictions arising between public and general needs, the respect of private rights and the application of an abstract law over particular environmental conditions, and the use of concepts from private law for the regulation of issues of general concern.

But he went further, underscoring the problems of translating the colonial situation into legal terms respectful of prescriptive rights, by recalling the question of time and the legal memory:

“If a right of easement by prescription is claimed on behalf of the Madras raiyats, I can only say -..- that it is most difficult to say what period of time would be reasonable for the acquisition of such a right against the State. For obvious reasons, the 20 years of the Easement Act would be too short a term, and in the case of Mysore, the fact of the British Administration of the Province during half a century has an important bearing upon the question”.

According to him, the only solution was to record all water-works, their history and all new changes, in order to maintain an inventory of irrigation works. Something not required by the traditional irrigation systems. Only by investigating whether “any prescriptive right already acquired and actually existing” existed in Madras territory, it would have been possible to understand if the proposed Mysore works affected it. This required recording.

But this work was never done and prescriptive rights remained mainly on the paper. Thus, the result of the Agreement was not to fix rights in respect to water-works and future uses, but to affirm the principle that water-works could be alienated from land for the purpose of an administration, and that the States had the legal standing to negotiate and represent the interests of the agriculturists within their jurisdiction. Subsequent Agreements left the dispute unsolved. The 1938 Agreement between Madras and Hyderabad left “all matters of absolute rights and claims and the disputed point for future settlement”. The 1944 Agreement was still more clear, in stating that “the object at present is to make it possible to start immediately a joint scheme between Hyderabad and Madras for a partial appropriation of the Tungabhadra waters at Mallapuram, leaving all matters of absolute rights and claims and disputed point for future settlements”.

In the lapse of time from 1892 to 1944 priorities changed: if the 1892 Agreement aimed at fixing rules and translating in terms of rights the dispute on Tungabhadra waters, the 1944 Agreement had the goal to push decisions. If the former wanted to protect the interest of the Presidency from an autonomous use of water by a Princely State, the 1944 Agreement wanted to allow inter-State projects. What is worth to note, however, is that in 1892 as in 1944 political and economic goals where overriding on other interests than the certainty of the law. The 1938 and 1944 Agreements left out the judicial disputes and regulation for “future settlements” never to come.  The case of water management reveals, as in the case of the peculiar way to introduce private property, how the imposition of rule of law was useful as it helped to translate an alien social reality in terms intelligible by British rulers. But soon other needs become more pressing as investments become more important than revenue collection.

This left open many questions on the functioning of the law, particularly striking during and after the independence struggle, opening a contradiction between nationalism and anti-colonialism. While nationalism could easily adapt the colonial scheme to the new needs of development and the plan-economy, anti-colonialism saw the nature of the law as a problem. No wonder, thus, that the disputes over water resurfaced in post-independence India. On the one side, the politics of democracy and federalism were the product of India's political independence, on the other side, the politic of development and economic integration, parts of New India's pride, required instruments of governance in an ambiguous relationship with the colonial past. In the middle stands the constitution, and a legal apparatus marked by this past.

In the wake of this situation Mysore complained that 1892 Agreement was obtained under coercion and imposed by a colonial government. On the contrary, Andhra Pradesh, the successor-State to Madras, argued that the population of the State had developed equitable interests in the changes that colonization had brought to the region, and the State was entitled to keep the benefits that inherited from the Madras Presidency under direct British rule. The issue lead to the formation of the Krishna Water Disputes Tribunal in 1969, under the 1956 Inter State Disputes Act. Subsequent Awards have been adopted since then, leaving the solution of water-disputes to negotiated settlements among the States and further disputes before the Supreme Court and tribunals: the attempt to fix rights and rules once for all proved to be ineffective after the independence as before it.

4.

While the development of colonial regulation intertwined with the development of the 'national' interest under the goal of independence and economic development, during and after the Second World War another system was emerging: according to Ludden, a global development regime with its own institutions and its own law. Water-management plays a great role in this regime that applies particularly to post-colonial States. The search for principles, which lead to the adoption of English prescriptive rights and riparian rights since the 1892 Agreement, has been subsumed by the emergence of an international regime for water-management under the Helsinki Rules.

An international law on regulation of rivers started to be elaborated in the wake of the industrial revolution, with the emergence in the United States of the concept of 'prior appropriation' and his substitution with the concepts of 'equitable appropriation', 'beneficial use' and 'river-basin'. 'Prior appropriation' as the prescriptive rights related to riparian rights and proved to be difficult to apply in extra-Europeans environments. The new concepts, instead, proved to be more useful tools for the needs of a market-oriented water-regulation, and have been progressively introduced since then in all sites where water-disputes left the field open for new settlement of the issue. In particular, according to D'Souza, “the theory for the first time provided a legal basis for alienating water from land by attaching it instead to 'beneficial use' anywhere in the basin. From being an usufruct, water could then become a subject of contractual rights between private and public entities, the legal form of social relations under capitalism”.

River basin emerged then as a legal concept and a unit of regulation that criss-crossed States, communities and former uses of water. Equity and efficiency in the use of water came to be defined in terms of the 'developmental' effects on the entire river basin. As a consequence, new authorities were required over the river basin, and in 1933 the first of those authorities was created in the US, the Tennessee Valley Corporation. Then, this model came to be part of the development of an international regime of rules and institutions capable of mobilizing resources for large projects through the help of UN agencies and the World Bank capitals. Institutions like the ICLOD (International Commission on Large Dams); the IWRA (International Water Resources Association) and the IAHS (World Water Resources Council and International Association for Hydrology Sciences) were created. 

In the wake of the launch by the UNESCO of the International Hydrology Decade in 1964, the International Law Association produced in 1966 the Helsinki Rules on the Use of the Waters of International Rivers. The rules virtually made the principles elaborated by the river-basin authorities internationally binding, fixing the concept of unity of a river basin and equitable utilization. In 1997, the Convention on the Law of the Non-Navigational Uses of International Water was adopted by the UN, pushing further the principles of unity of a river basin and equitable utilization of water beyond the reach of the 1966 Rules.

The creation of a regime for disputes solution under the Convention an the Rules and river-basin agencies, ratified internationally the power of the River Valley Authorities. It also ratified the legitimacy, in the post-colonial international system, of large projects under their supervision. Indian examples of such authorities and projects are the creation of the Indian Irrigation Service (one of the first civil services created under the Colonial state) and the creation of the River Valley Authorities under the Reconstruction and Economic Development Plan made by the Reconstruction Committee in 1942 and transformed after the independence into the Planning Commission. Under the Planning Commission, the Central Waterways Navigation and Irrigation Commission become the Central Water Commission. To testify the cooperation between a new international regime and independent India, the Constituent Assembly passed the Damodar Valley Corporation Bill, one of the first World Bank funded project for post-war development under the UN supervision. The ruling agency of the whole project is the still existing Damodar Valley Corporation, a corporate unity whose goals are very broad and whose motto is “the need to view development”.

The Constitution addressed the issue under the concept of 'public interest'. In the federal structure of United and Independent India, water came to be a State subject under Schedule VII but, at the same time, the Union preserves the authority over 'regulation and development of inter-State rivers and river valleys to the extent to which such regulation and development under the control of the Union is declared by Parliament to be expedient in public interest'. As the Indian State is part of the international Institutions, this distribution of powers leaves space to the emergence of controversies not so far from the ones that led to the 1892 Agreement. Yet, inter-State disputes are only one side of the coin.

Besides, conflicts among States and between States and the Federal government, and conflicts over different ideas of development in the use of land, water and forests are spreading. These are not remnants of the past, but conflicts over the present regime of accumulation and development.  Instead of a linear time, different times are coexisting. In other words, rather than the transition from the colonial world to Independence, the understanding of a postcolonial condition is the point. At the same time, the point is the role of transition inside the development of capital relations, rather than the transition from pre-capitalistic society to capitalism.

In this paper, water has been considered an example together with land property. But we could easily refer also to forest regulation, the use of the category of Wasteland and the subsequent Forest Acts that created in 1927 the distinction between 'reserved' and 'protected' forests. The distinction, with the addition of 'national parks' is still operating. The contractualization of the relationship between ecological spaces and the political space is the outcome of the 'developmentalization' of water, forests and land use. As to water, during the Crown direct rule the 'State' (whatever we mean by that) becomes a major actor. The goal, from the production of direct revenue from existing works, became the production of value from water management itself. From then on, we can trace the progressive emergence of a developmental regime that incorporated the management of water supply, use and apportionment inside a wider entrepreneurial perspective. As from then water was legally detached from his traditional use and it became a developmental and logistical object. 

The concepts emerging between later XIX and early XX century were based on economic imagination and detached both from the ecology and the history of water management in India. It is in this situation that Tagore wrote “Society and the State”. In his picture, society – and what we can call a societal government of land and water – was replaced by the State in a modern feature. Not only in the sense of a unique and coherent set of rules, orders and forms of livelihood, but also, and more important, as a general entity capable of a common will. A new subject among subjects that demands unique legitimacy. More than in the political domain – as in the form of a Rousseauian general will – it has been in the formation of a development regime that this will has been created, together and before the imagination of an independent India, influencing the imagine of a new, independent actor in the International space.

5.

This shift produced a social transformation and a progressive transition/translation into capital relations of more and more domains of the social life. The relationship with water, rivers and land has been, in a fundamentally agricultural society as India, one of the main political spaces where that happened. If property rights that followed the establishment of the Zamindaris system from the end of the XVIII century can be seen as a fundamental step, water management reveals other dimensions of this transition. In both cases, we see the production of peculiar 'colonial' relations that sets up features for a more heterogeneous model. 

As colonial and post-colonial realities are intertwined to the history of Western nation-States, the colonial form reveals some of the features of the State and the constitutional understanding of it. The permanent tension inherent to the formal relations between humans and nation-States; the emergence of hybrid relationships between sovereignty, territory, rights; and the persistence of multifarious forms of governance and political societies are both the outcome of contemporary changes, and the results of a constant coexistence of different forms of governance in the colonial world. What this paper argues is that the 'logistical ages' could not be comprehended without an insight upon what we should refer to as political logistic, that is the way in which different forms of development and different developmental regimes produce subjectivities, politics and ways of legitimization of the policies adopted under them. In other words, we cannot forget the nexus between logistical expansion and Capital as “a social relation between persons, established by the instrumentality of things”, as Marx pointed out.

Logistic should be seen as a political organizing principle. For decades, the lamp of civilization, progress and then development has constituted the discursive substratum of government, and planning could be seen as the translation, after independence, of this substratum. Today, India's economic development seems to reproduce this promise, and conflicts upon SEZs, city spaces, natural resources, forests and work conditions are all affected by this logic. What has been a force behind colonialism and imperialism, has finally become clearly a common feature of States in the age of globalization. That happens while the 'governance conundrum' has created global assemblages, following Saskia Sassen, that share with the State sovereignty and the rule over territories and populations. As David Ludden notes,

“States have lost much of their disciplining power over markets, national territory has lost its definitive role as the spatial framework who is authorized to govern development and what people development must serve. Territorial boundaries had defined participants, populations, and priorities in the development process. Now links between development and territory are ambiguous. Leaders of development have diversified, they are scattered all over the world, and their border crossing is ubiquitous”.

We have seen signs of this process following how the shadow of water regulation in colonial time reached independent India. We can see signs of this same process in contemporary discourse about India's development to give only few other examples: the liberalization of investments that started after the intervention of the World Bank and the IMF in the 1990s and the contemporary politics of many Indian States as West Bengal under the last decades of Left Front's rule. Nevertheless, the State remains both an object of contention and a promise of redemption, a tool of control and force and an instrument of participation, the armed hand of the market and the possible field for a different politics. Rule of law itself remains as the paramount of what R. Samaddar calls the constitutional culture, where

“The constitution as a legal subject -..- makes demand upon society to acknowledge it as the sovereign political actor, irrespective of its failure. -..- The trouble with such a faith in procedure [he continues] is that reason places itself as the procedure and does not allow other dialogues. Law always place itself as the mode of order. Constitutional communication always place itself as the only way to discourse”.

In post-colonial India many of the old rules were inserted into the new document “thereby ensuring continuity while giving it an appearance of a collection of new rules”.  As in water-management, law puts itself against memory, and create a legal memory disconnected with social reality and history. This is part of the political logistic behind development policies. Law in India, we could say, is precisely this story of discounting particularities and uniqueness in favour of universalism. Thus, Samaddar recalls us, “law encourages everybody to regret the founding violence of the past as a sacrificial rite which is over and which can now forget”.

For these reasons I'd like to conclude with Tagore's famous discourse “Crisis of Civilization”, that he gave in 1941, at the eve of Independence and Partition. He was exposing his final disillusion with the western values, one time part of his inspiration in the fight for an independent India. We can consider these words as an antidote to prescriptive discourses that in the name of a new civilization of growth and development that substitute politics with the administrative logic of police. 

“It is difficult to find a suitable Bengali equivalent for the English word 'civilization'. That phase of civilization with which we were familiar in this country has been called by Manu 'Sadachar' (literally, proper conduct), that is, the conduct prescribed by the tradition of the race -..- In place of these set codes of conduct we accepted the ideal of 'civilization' as represented by the English term -..- That mastery over the machine, by which the British have consolidated their sovereignty over their vast Empire, has been kept a sealed book, to which due access has been denied to this helpless country -..- We know what we have been deprived of. That which was truly best in their own civilizations, the upholding of the dignity of human relationships, has no place in the British administration of this country. If in its place they have established, with baton in hand, a reign of 'law and order', in other words a policeman's rule, such mockery of civilization can claim no respect from us. -..- In unfortunate India the social fabric is being rent into shreds by unseemly outbursts of hooliganism daily growing in intensity, right under the very aegis of 'law and order' -..-  The wheels of Fate will some day compel the English to give up their Indian empire. But what kind of India will they leave behind, what stark misery? 'When the stream of their centuries' administration runs dry at last, what a waste of mud and filth they will leave behind them! I had at one time believed that the springs of civilization would issue out of the heart of Europe. But today when I am about to quit the world that faith has gone bankrupt altogether”.
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