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Internationalist Gatekeepers?:
The Tension Between Asylum Advocacy and
Human Rights

Jacqueline Bhabha®

I. INTRODUCTION

Despite the well-established status of refugee protection in today's inter-
national regime, most refugees fleeing to safety in developed states do not
arrive with a ready guarantee of access to enduring human rights.! Racher,
they enter as “asylum seekers"—a temporary and increasingly disenfran-
chised category of non-citizen’—who need to establish their eligibility for
refugee status before they can enjoy the prospect of long-term safety and
nondiscriminatory treatment. Refugee law and asylum advocacy are the tools
by which the conversion from temporary migrant to permanent resident is
made. Asylum advocates and adjudicators, as interpreters and enforcers of
refugee law, are critical actors in this conversion. They are che operarives
that enable the general guarantees of refugee protection in the international
arena to percolate down to individuals fleeing persecution. And yet asylum
advocacy occupies an ambiguous position within the human rights move-

ment.

This may seem a surprising claim, for the protection of refugees, asylum-
seekers, displaced persons and other forced migrants today is clearly cencral
to contemporary human rights concerns. Media reports abound of drowned,
trapped, asphyxiated refugees, in flight from some of the world’s most op-
pressive regimes.? Images accumulate of huddled desperate masses carrying
their possessions as they flee war or echnic strife to seek safety across a border
from Iraq, Kosovo, Chechnya, Afghanistan; headlines speak of young girls

* Executive Director, University Commictee on Human Rights Studies, Harvard Universaty.

1. Some states, such as the United States, do administer overseas refugee programs, which award refu-
gee status to a quota of eligible candidates prior to their entry; most states do not, and even for those that
do, the numbers involved are small by comparison with those who cravel withgut any status to seek
asylum at the pore of entry. .

2. For a dramatic example of proposed measures to curtail redically the rights of asylum seckers, see
Border Protection Bill, H.R. Bills Digest No. 41 (2001) {Austl.}.

3. Chris Brummitt, Survitors of Sunken Refugee Boar Left Trauriatrzed, ASSOQATED Press, Ocx. 23,
2001 (describing death toll of at least 350, including Iraqis, Afghans, Palestinians, Algenans from sunk
boar off the coast of Indonesia).
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from refugee camps trapped by traffickers and sold for sex to highly organ-
ized networks operating transnationally;! and stories multiply of suicides,
riots, and abusive conditions among detained asylum seekers in western
jails.> In today’s world, the experience of serious human rights violations is
closely linked to the act of migration: as a push factor causing desperate
masses to flee across borders, however dangerous the conditions of flight and
uncertain the prospects of even minimal safety; and as a reception reality,
related to the increasingly harsh conditions surrounding the quest for asy-
lum. Indeed, as a transnational phenomenon, refugee flight involves multi-
ple sites and diverse agents of oppression, within, across, and between bor-
ders. Asylum advocates confront these transnational issues in their advocacy.
They are thus compelled to operate on several fronts, at critical junctures of
human rights discourse, drawing on human rights advocacy and influencing
it at one and the same time.

II. Not JusT “INNOCENT VICTIMS”: THE CHALLENGE OF
ASYLUM ADVOCACY

In formulating claims for international protection, advocates may have to
address human rights abuses in three different fora: persecution in the state
of origin (the basis of the claim to asylum); rights violations in the course of
migration (which may impinge on the substance of the claim); and abusive
host state practices at the point of reception (which may relate to procedural
questions about where a claim should be lodged or whether the applicant is
credible). Multiple actors and claims may be involved. When a political pet-
secutee with genuine identity documents flees directly from a known perse-
cuting state of origin to the host state, the “classic” instance of asylum
seeking, the international protection system that has been in place for half a
century can be straightforwardly invoked to claim asylum. Today, however,
it is increasingly the case that the asylum seeker’s flight is tortuous; it is
likely to be indirect, facilitated by commercial intermediaries and false
documents. The bona fides of the asylum seeker thus present a critical set of
preliminary issues. Questions of identity may be problematic—who exactly
is the applicant and what is his or her nationality? Establishing which state
has responsibility for considering the asylum application may also be con-
troversial, where the applicant’s flight itinerary has involved various safe

4. Frank Viviano, Global Mob Cashes in on Human Cargo, S.F. CHRON., Feb. 16, 1999, at Al; Joun
MORR1SON, THE TRAFFICKING AND SMUGGLING OF REFUGEES: THE END GAME IN EUROPEAN ASYLUM
POLICY? 65 (2000).

5. A detention center for asylum seekers in Belgium was closed down in April 1994 after the Euro-
pean Committee for the Prevention of Torture criticized its “totally unacceptable” conditions. Jane
Hughes & Ophelia Field, Recent Trends in the Detention of Asylum Scekers in Western Envope, in DETENTION
OF ASYLUM SEEKERS IN EUROPE: ANALYSIS AND PERSPECTIVES 33 (Jane Hughes & Fabrice Leibaut eds.,
1998). Sixey-four female asylum seekers were moved from the INS Frome Detention Center in Florida in
December 2000 amid allegations that they had been sexually abused by guards. Jedy A. Benjamin, Group
wants migrants out of Jail, SUN-SENTINEL (Fort Lauderdale), June 2, 2001, ar 3B.
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“third” countries en route to the state where the asylum application is being
made—why did the applicant not present the asylum claim at che first op-
portunity and why should this host state assume responsibility for consid-
ering the claim?

In the process of establishing answers to these critical chreshold questions,
the asylum seeker’s credibilicy may be called into question. In a climace,
such as the present one, where escalating concerns abour terrorism, economic
recession, and state security fan heightened exclusionary and xenophobic
impulses in developed states considering asylum applications, the challenge
of establishing a particular host state’s obligation to protect is particularly
great.

Asserting the imperative of exilic protection for an alien who may have
secured access to the territory by clandestine or fraudulent means requires a
robust translation of international obligations into domestic protections.
Asylum advocacy thus challenges the traditional, single-state focus of much
human rights work and the identification of beneficiaries of human rights
intervention as simply innocent domestic “victims.”

A. The Human Rights Challenge to Asylum Advocacy

Conversely, human rights work presents challenges for asylum advocates.
The field of human righes has undergone significant transformation since che
mid-twentieth century, when the principle normative framework for refugee
law was established. A gender-based approach to rights has transformed
thinking about what counts as rights violations, problemartizing not only
the simplistic division between public, state-induced harms and private do-
mestically caused problems, but also the very notion of the “political.”®
Human rights discourse has thus been transformed to include questions re-
lated to gender-defined social mores, sexual orientation, and sexualiry.

Moreover there have been fundamental changes in the approach to chil-
dren’s rights, environmental rights, indigenous rights, and to group rights
more generally, changes that have altered the landscape for considering che
appropriate objects of rights-protective intervention and the legicimare tar-
gets for accusations of human rights abuse. State-centered approaches to
rights enforcement have been supplemented by consideration of the respon-
sibility of a wide range of other, non-state agents. The relevance of human
rights concerns to questions of health, development, and globalization is
increasingly acknowledged. Internal displacement has emerged as a key area
of concern, dislodging the primacy of state sovereignty as a justification for
nonintervention.

These developments challenge asylum advocates to refashion the founda-
tional concepts in refugee protection while retaining the force of the original

6. HENRY J. STEINER & PHILIP ALSTON, INTERNATIONAL HUMAN RIGHTS 1N CONTEXT: Law, Pout-
TICS, MORALS 136-318 (2d ed., 2000).
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internationalist framework at a time when exilic protection of asylum seek~
ers is under severe challenge. Asylum advocates thus have to position them-
selves as a distinctive species of human rights activist, operating within the
defined constraints of a somewhat antiquated normative framework but in
the face of fast-changing, cutting edge, and compelling situations of human
rights abuse and need.

B. Turning Distant Wrongs into Local Rights

This dual set of challenges, from asylum advocates to the human rights
movement and vice versa, provides a framework for exploring the critical yet
ambiguous position of asylum advocacy within human rights. At first
glance, asylum advocates certainly have a credible role as human rights ac-
tivists. They adduce particularized evidence of abuse among populations
frequently neglected by mainstream politics, to trump restrictive immigra-
tion policies that lie at the heart of domestic sovereign decision making.
Distant wrongs are the working tools they wield to produce local rights.
They draw concrete and particularized attention to serious harms that may
have no immediate relevance to domestic political concerns; they fight bat-
tles that may not polarize domestic opinion leaders, but at the same time
may not interest them. Ignorance, incredulity, and indifference may be as
significant hurdles for the asylum advocate as disagreement or hostility.
They urge governments and courts to be translators of general human rights
norms into the minutiae of administrative practice.” They test, even expose,
the boundaries of domestic insularity and hypocrisy by juxtaposing interna-
tionalist public pronouncements with exclusionary and parochial bureau-
cratic procedures: atrocities that are condemned when carried out at a safe
distance suddenly become the subject of a test of the civility and willingness
to enforce human rights obligations within the host state. Asylum proceed-
ings, still ongoing at the time of this writing, challenging the Australian
government’s exclusion of 433 Afghan refugees rescued at sea by a Norwe-
gian freighter after fleeing the universally condemned Taliban rule illustrace
the point.8

7. A good example is the Australian case of X v Minister of Immigration & Multicultural Affairs con-
cerning two unaccompanied refugee minors from Kenya who had arrived as stowaways. (1999) 164
ALR. 583 (Austl.). Upholding their applications for a guardianship order despite the failure to appoint
the requisite “rutor” to present their application, the court held: “It is hard to imagine two persons less
likely to be able to find a tutor than the applicants. They have no connection with Australia.” I a¢ { 46.
Citing Art. 3(1) of the Convention on the Rights of the Child, the court said: “This article contemplates
that in every aspect of legal proceedings concerning children there will be a consideration of the best
interests of the child. It does not allow for inflexible rules . ... The terms of Art 3(1) do not permit an
unalterable requirement for the intervention of a tutor in proceedings brought by childten to enforce
their fundamental human rights.” 14, at § 48.

8. The conservative Australian government, with a clear eye to the upcoming general election, took a
hardline stand, refusing to allow the asylum seekers access to Australian territory, This immediately met
with near universal public approval: three days after the passengers were rescued, Melbourne’s Herald Sun
newspaper reported an opinion poll according to which 96% of those sutrveyed approved of the governs
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This powerful form of human righes intervention is based on the premise
that setting one’s own backyard in order and seeking to enforce the human
rights obligations of the advocate’s home state, however understood, is a
good starting point for internationalist activism. However worthy acts of
solidarity with faraway victims of oppression may be, they are unlikely to
have more impact than the translation of thar solidarity into protection for
those, in one’s own country, who are fleeing thac very oppression. Unprece-
dented global migration in the last half century has transformed domestic
human rights work by massively diversifying the population present wichin
developed states.® The importance of citizenship as a criterion of eligibility
for domestic social welfare has diminished dramatically.!® There is therefore
much scope for intervention, for a lot is at stake in the conversion from
“asylum seeker” to “refugee”: permanent residence, access to state benefits,
the possibility of family reunion, and, eventually, eligibilicy for host stace
citizenship with its most important atcribute—immunity from deportation.
Moreover, as conceptions of what constitutes human rights obligations
change, so asylum advocates may take on the challenge of retooling their
intervention. If the host state comes to recognize previously neglected harms
as human rights violations—domestic violence or discriminacion on the ba-
sis of sexual orientation for example—then victims of those harms from
other states can benefit even if their state of origin does not accept chis
classification. If developments wichin rights theory transform our under-
standing of agency and of the construction of the human subject—the child
as agent rather than victim, environmental harm as a source of persecution,
economic and social rights as positive obligations on states—then those
changes can filter through to the presentation of claims. In this sense asylum
advocacy internationalizes the expansive conception of rights and is a practi-
cal expression of global humanitarian concern.!!

ment’s stand. The Sydney Morning Herald published a lecter from a John Thes Brown, who wrate: “Theee
boat people are not illegal immigrants, nor refugees, alleged or otherwise, They are pirates, hujackers and
thieves.” Belinda Goldsmith, REUTERS, Aug. 29, 2001. Meanwhile the rescuees sent the following letter
to the Australian government:
You know well about the long time war and its tragic human consequences and you know
about the genocide and massacres going on in our country and thousands of us innocent men,
women and children were put in public graveyards, and we hope you understand thac keeping
view of above mentioned reasons we have no way buc to run our of cur dear homeland and o

seek 2 peaceful asylum . . . . Bur your delay while we are in the worst conditions has hure cur
feelings. We do not know why we have not been regarded as refugees and deprived from nights
of refugees . ... .

Victorian Council for Civil Liberties Inc. v. Minister for Immigrauen & Multcultural Aftaurs (2uuly
ECR. 1297, § 28.

9. Immigrants represent 9.85% of the U.S. population, 8.2¢7 of the German populauon, 10.5# ¢f the
Swiss population; immigration is responsible for 407 of post-World War 2 populaucn growth in Aus-
tralia; even traditionally restrictionist Japan began admutting foreign workers in the 198Us. CArousE B.
BRETTELL & JAMES E HOLLIFIELD, MIGRATION THEORY — TALKING ACROSS DISCIFLINES 1 (24UD).

10. YasemiN SoysaL, LiMITS OF CITIZENSHIP: MIGRANTS AND POSTNATIONAL MEMBLRSHIP IN
EUROPE 124 (1994).

11. For an example of this expansive conception, see the Commission of the Eurcpean Commumities,
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C. Legitimating Gatekeeping

Under closer scrutiny however, the role of asylum advocates as human
rights activists is more problematic than this account suggests. Their posi-
tion can be contrasted with that of other human rights advocate/activists.
Advocates for domestic violence victims who go to court with their clients
to obtain injunctions excluding violent partners from the home, or who
work in women’s refuges to provide a safe home for abused women and their
children, do not contribute to strengthening a patriarchal system of family
law, nor can it be claimed that they legitimize or perpetuate domestic vio-
lence in the broader society. Their limitations in securing rights protection
are a reflection of resource inadequacy rather than ideology. The same, muta-
tis mutandis, can be said of many other groups of human rights workers—
those who work with victims of torture, or who expose human rights abuses
of governments, or who represent the disabled and the eldetly. They may be
resource providers and redistributers (e.g., providing aid or welfare support),
they may be idea brokers for civil society (e.g., intervening in interstate
treaty negotiations), they may be traditional advocates, (e.g., civil rights
lawyers)—all discrete but well-established aspects of human rights interven-
tionism. But they cannot be considered legitimizers, or essential intermedi-
aries within the system. The position of asylum advocates is different. By
participating in the filtering process which sifts out worthy from unworthy
forced migrants, they contribute to legitimating the emerging global migra-
tion system, whatever their personal intentions might be.

Asylum advocates are participants in a polarized global migration regime,
which promotes the ever-freer movement of the enfranchised just as it in-
creasingly restricts access to protection or opportunity for the disenfran-
chised. Conflicting pressures emerging from the needs of developed states
complicate this contradictory tension at the heart of contemporary migra-
tion control. Developed states need to maintain the primacy of sovereign
state borders while participating in borderless global transnational regimes
of power and trade; they need to facilitate business mobility and availability
of both skilled and unskilled labor, while protecting domestic welfare re-
gimes and service structures from illegitimate claimants. In addition, many
developed states face compelling political pressures to promote racial homo-
geneity in the face of increasing diversity.!2 Finally, states increasingly seek
to privatize and decentralize immigration control while taking credit for
comprehensive control of their borders. Thus botder control has been ex-
ported far beyond the physical confines of developed states, by readmission
agreements with surrounding buffer states, by visa requirements, and by

Draft Proposal for a Council Directive, COM(2001)510, art. 15 (describing provision of subsidiary pro«
tection beyond refugee protection for persons fleeing “serious unjustified harm on the basis of a violation
of a human right . . . where there is an extraterritorial obligation to protect”).

12. See generally CHRISTIAN JOPPKE, IMMIGRATION AND THE NATION STATE: THE UNITED STATLS,
GERMANY AND GREAT BRITAIN (1999).
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penalties on carriers transporting undocumented or inadequately docu-
mented travelers, in order to keep unwanted potential migrants from ac-
cessing the territories of these states.!* Wichin this system, the inscitution of
asylum has become a key pressure point, complicating the filtering process
that is designed to separate eligible from ineligible cravelers. Asylum is con-
structed to be a strictly limited humanicarian safety valve, permicting only a
fraction of would-be migrants, the discrete class of “genuine” refugees, to
trump immigration restrictions and gain access to the developed world.}?
Asylum is thus intended to act as a “bridge between morality and law,™*
entrenching a regime of international sovereignty and solidarity within an
increasingly harsh and discriminatory state-based system. “Genuine” refu-
gees are to be sifted out from the mass of “illegal” migrants who purport to
be eligible for international protection burt are not, and are increasingly per-
ceived as a danger to the security, cohesion and well-being of destination
states. Asylum is the process that keeps migration exclusion morally defen-
sible while protecting the global gatekeeping operation as a whole.

This system produces benefits for a somewhat arbicrarily selected minority
of forced migrants: foreign policy considerations and access to resources,
most importantly high quality legal representation, make a dramatic differ-
ence to the prospects of success.!6 Thus, while thousands of applicants gain
refugee status or some form of subsidiary humanitarian protection,!” tens of
thousands live in a limbo of illegality withour access to basic civil rights, or
are incarcerated for years as they await a decision on their cases, and hun-
dreds of thousands are rejected, unable to gain access to a forum where che
adjudication of refugee protection can be made in the first place.!® Advocates
are scarce and most asylum applications end in failure.!® Moreover, apart

13. Gallya Lahav & Virginie Guiraudon, Cersparative Peripootrecs ¢ Berder Centrel: Atiay frems the Bonder
and Ouzside the State, in THE WALL AROUND THE WEST: STATE BORDERS AND IMMGRATION CONTROLS
IN NORTH AMERICA AND EUROPE 55-77 (Peter Andreas & Timothy Snyder eds., 2000).

14. MATTHEW J. GIBNEY, THE STATE OF ASYLUM: DEMOCRATIZATION, JUDICIALIZATION AND Evo-
LUTION OF REFUGEE PoLicy N EUroPE 1-20 (U.N. Refugee Agency Evaluation and Palicy Analysis
Unit Working Paper No. 50, 2000).

15. David Held, Laus of States, Laws of Pesples: Three Moddds of Scicragusy, i LeGar Turony (forth-
coming 2002) (manuscript at 19, on file with author).

16. Deborah E. Anker, Determining Asylurs Clairss in the United States: An Ersprsisl Canre Stedy, 19
N.Y.U. Rev. L & Soc. CHANGE 433, 454 (1992); AMNESTY INTERNATIONAL, MOST VULNERABLL OF
ALL: THE TREATMENT OF UNACCOMPANIED CHILDREN IN THE UK (1998).

17. The European Union (EU) is proposing to harmonize this two tier intemaugnal protecuon acress
member states. Sz Commission of the European Communities, Proposal for a Couneil Directive,
COM(2001) 510.

18. According to the U.N. High Commissioner for Refugees, duning the year 2000, a twotal of
983,679 individual asylum applications were made, buc only 191,710 or 19.97 were granted refugee
status; at the end of the year there were 896,557 asylum applications pending. U.N. Hien Cossi'n or
REFUGEES, PROVISIONAL STATISTICS ON REFUGEES AND OTHERS or Concran 1o UNHCR ron THe
YEAr 2000 21 (2001).

19. Recognition rates for refugee status vary considerably fram country to country, though n devel-
oped states they are always under 50%; according to UNHCR statstics for 2000, Sweden had a recogm-
tion rate of 2.15, the UK. of 9.5%5, Germany of 10.8%7, Austraha of 17.37%, the United States of 21,477
and Canada of 48.6%. See id.
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from a relatively small number of precedent-setting appeals, most cases lack
impact beyond the applicant in the case; even the extensive efforts of asylum
advocates only benefit a tiny number of the world’s refugees. But, in the proc-
ess of participating, they accord a critical legitimacy to the filtering system.

D. “The Worse the Better”

It is not just this legitimating role that renders asylum advocacy prob-
lematic. It is also the pressure to generate simplistic,?® even derogatory char-
acterizations of asylum seekers’ countries of origin, as areas of barbarism or
lack of civility in order to present a clear-cut picture of persecution.?! The
central guiding principle of this pressure might be described as “the worse
the better”—the more oppressive the home state, the greater the chances of
gaining asylum in the host state. While understandable as a pragmatic strat-
egy to maximize the chances of a successful outcome, this approach easily
turns into stereotypy, even cultural arrogance. It denies the political com-
plexities in the state of origin, where oppositional forces may mouant chal-
lenges to the oppressive behaviors cited. Moreover it is reductive: differing
conceptions of gender, religious or age-based roles and rights within the
state, and the culture or religion of the asylum seeker may be homogenized
into a uniform picture—a stereotype may come to stand in for the variety of
possible forms of oppression.

Hard-pressed, relatively uninformed immigration and asylum decision-
makers may readily consume this shorthand—after all it is impossible to be
an expert on sociopolitical developments worldwide. But this strategy is not
cost-free—it legitimizes and perpetuates simplistic stereotypes under chal-
lenge in many of the countries from which asylum seekers flee. It may also
narrow the scope for advancing asylum claims on behalf of claimants who do
not fit the prevailing stereotype. Thus, if women from a particular region are
categorized as submissive, voiceless victims, then 2 woman who flees perse-
cution on the basis of her political activism, or her association with or sup-
port for political opponents of the regime, will face the additional hurdle of

20. For example, the brief prepared by a U.S. asylum advocate on behalf of a Guatemalan strect child
alleging gang persecution, conrained the following: “Since Alex was so young, uneducated and unkempt,
no one in the capital would give him a job. So, Alex had to fall in with a group of about fiftcett other
abandoned street children living in the Zone 1, or the old city center, of Guatemala, Alex and these
children together begged for money to buy food. These children told Alex of the dangers of tying to
steal: if caught, the police or guards would lock you away or possibly simply kill you. Alex heard of
bodies of children appearing mutilated on the outskirts of the capital. Alex also learned that the police
would fine a street child for no reason and throw them in prison.” Brief and Documents In Support of
Application for Asylum and Witholding of Removal at 6, Matter of [name not provided}, (IJ Sept. S,
2000) (Haclingen, Tex.) (IJ Burkhart) (File No. A) (on file with author).

21. For example, a recent U.K. House of Lords case cited the following fact summary from the deci-
sion of the lower court: “She cannot return to her husband. She cannot live anywhere in Pakistan without
male protection. She cannot seek assistance from the authorities because in Pakistan socicty women ure not
believed or they are treated with contempt by the police. If she returns she will be abused and possibly Jalled.”
Regina v. Immigration Appeal Tribunal and Another, ex parse Shah, [19991 2 All E.R. 545 (H.L.) (U.K.).
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persuading the decision-maker that her political opinions, as 2 woman in
that country, are taken sufficiently seriously to count as a chreac. If children
are portrayed merely as defenseless victims, with no say in cheir life choices,
then an entrepreneurial child who has organized his or her own flight may
have difficulty fitting into the “child” category. Women and children whose
petsecution was based on these activist modes of behavior have indeed en-
countered such difficulties.??

Moreover for the asylum advocate there is a clear benefic to be derived
from juxtaposing the social and legal systems of the states of origin and the
host state to emphasize the inadequacies of the former and che protective
capabilities of the latter, since demonstration of the need for surrogate state
protection is critical to a successful asylum claim.?* Bue inevicably chere is
some simplification on both sides of this contrast. The sicuation in the state
of origin may be presented schematically and in overbroad brush strokes to
drive home the claim of persecution. At the same time the difference be-
tween state protective capacities abroad and domestically may be exagger-
ated. What of domestic violence rates, or race-based violence and segrega-
tion in the United States or Britain or Germany? Is what “they” do persecu-
tion and what we do merely discrimination?*! How effective are our courts
in addressing these problems?

It can be countered that from the point of view of the asylum seeker this
is of little relevance since the critical problem is the absence of state protec-
tion in the state of origin. If the goal is gaining asylum, nuanced social analysis
of the home or host country is unnecessary. The law itself demands recogniz-
able categories into which each case must fit, so simplification and stereorypy
are necessary strategies. After all, presenting an asylum case is not the same
as writing an anthropological or sociological tract. But in terms of a human
rights strategy within an internationalist movement, this reductive and
stereotypical portrayal of non-western forms of oppression is problematic
and shortsighted. It exploits the relative ignorance among western decision-
makers of the context in which “distant wrongs” arise, to promote what may
end up being short-lived access to “local rights.”

Asylum advocates’ simplifying tendency may also be a consequence of
their own inadequate information about the specifics of the case at hand,
both in relation to acknowledged types of persecution and in relation to
emerging areas. Data on the impact of China’s one child policy in rural areas
across the country, for example, may not be readily available; the mandatory
nature or effect of female circumcision in particular African communities
may be contested; the risk of persecution facing Christians in India, Kurds

22. JACQUELINE BHABHA & SUE SHUTTER, WORLDS APART: WonEN Unpen Mpucrarion, Na-
TIONALITY AND REFUGEE Law 24648 (1994); Jacqueline Bhabha, Irccnustent State Interverie:=s ard S¢j-
rated Child Asylum-Seckers, 3 EUR. J. MIGRATION & L. 283-314 (2001).

23. Sez, e.g., Martter of A and Z, No. A72-190-893, A72-793-219 {EOIR, Dec. 20, 1994).

24. Audrey Macklin, Refugee Women and the Irperatite of Categerses, 17 Hunt. R1s. Q. 213, 205 (1995,
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in Turkey, or homosexuals in Brazil may all be matters of factual and intet-
pretative controversy. Human rights reports produced by governments and
non-governmental organizations may lack sufficient detail to ground the
claim at hand; they may not reflect very recent political developments and
they may not address the particular region that the asylum seeker has fled.
Even expert witnesses may be willing to comment on the general circum-
stances surrounding the asylum application but may be unable to assess the
likelihood of persecution in a given case. These informational deficits may be
even more striking in emerging areas of human rights work. The discrimi-
natory impact on indigenous or minority communities of economic, trans-
port, or environmental policies (relating to water, oil, and access to employ-
ment opportunities) may be hard to document and difficult to incorporate
into claims of persecution.?

E. Human Rights Imperialism?

But the tendency to adopt overly general or stereotypic portrayals is not
simply a product of pragmatic strategizing or relative ignorance; it is also a
reflection of a problematic yet well-established if somewhat self-righteous
human rights approach, which constructs and reifies an oppressive “culture”
or ethnic group or religious identity to vent outrage against,? and to juxta-
pose against absolutist, universal norms—rights—that are presented as ex-
isting independently of any cultural trappings. As Mahmood Mamdani
comments: “Part of the self-righteousness and intolerance of the rights
movement is its tendency to dismiss every local cultural assertion as mask-
ing a defence of privilege and inequality at the expense of the individual
right of the disadvantaged in the same society.”?” This approach is cleatly
demonstrated by cases where the asylum application is framed in terms of a
“them” and “us” cultural dichotomy. It is not uncommon for international
human rights norms to be introduced into the reasoning of individual asy-
lum decisions as exemplars of “western” civilizational superiority, juxtaposed
against oppressive “cultural” practices of one sort or another.?® Often the
“other” culture is essentialized and homogenized, so that a unitary ideology
is presented as representative of a broad spectrum of opinion and belief.

This strategy has produced contrasting outcomes. In some cases, the civi-
lizational contrast has been used by asylum adjudicators to justify an ex-

25. A U.N.-sponsored report written in 1988 claimed that environmental decline was not recognized
as a legitimate cause of refugee movements by most governments despite the facr that “the number of
environmental refugees—estimated by the author to be at least 10 million—rivals that of officially rec-
ognized refugees and is sure to overtake this latter group in the decades to come.” Jobi L. Jacopson,
ENVIRONMENTAL REFUGEES: A YARDSTICK OF HABITABILITY 6 (Worldwatch Paper No. 86, 1988).

26. Iam grateful to Kay Warren for this insight.

27. Mahmood Mamdani, Introduction, in BEYOND RIGHTS TALK AND CULTURE TALK 3 (Mahmood
Mamdani ed., 2000).

28. Jacqueline Bhabha, Embodied Rights: Gender Persecution, State Sovercignty and Refugees, 9 Pup. Cutr.,
3, 3-32 (1996).
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treme, abstentionist cultural relativism—what some might term culrural
relativism as a human rights violation in and of itself.?? A good example is a
1987 British case, concerning a westernized middle-class Iranian woman
fleeing the Islamic revolution that overthrew the Shah of Iran. The woman
testified that the regime’s revolutionary guards had threatened her wich im-
prisonment for not wearing a veil and clothing that covered her whole body.

Rejecting her asylum application, the adjudicator stated:

{it is} a matter of common knowledge cthat women of che Islamic
faith are regarded to coin a phrase as second class citizens.. . . . Fur-
ther ... the regime in Iran is regarded wich abhorrence in the
West and has been roundly condemned by the United Nations
....Ifully accept. . . women in particular in many instances have
suffered horrendous treatment . ... However this is something
that applies to all women in Iran ... it is clear chat a very large
number of women in Iran do not agree with the emancipation of
women. It seems to me one is on dangerous ground if you attempt
to interfere with a person’s customs or religious beliefs and on even
more dangerous ground if you do so on a national or world wide
scale.30

The reductive, binary opposition between “the West” and the rest (Iran in
this instance) was used to justify absolute deference to state sovereignry.
More recently, however, the identification of internacional human righes
norms as specifically “western” has led to the opposite outcome. The univer-
salizability of western rights is the justification for using them to trump
alien, oppressive behaviors.3! For example, a Jordanian woman fleeing do-
mestic violence established a well-founded fear of persecution based on hav-
ing “continued to express her belief in Western values through her actions”
and “[having} challenged the society and government of Jordan."*? Several
female circumcision cases have also been presented in this way.** The advo-

29. For an eloquent exposition of this point of view, see Maryam Namazie, Exec. Director, Intemna-
tional Federation of Iranian Refugees, Address at Panel on Racism, Cultural Relatvism and Wemen's
Rights, organized by Action Commitcee on Women's Rights in Iran and Amnesty Internanional’s
Women's Action Network (Aug. 14, 2001).

30. Gilani v. Secretary of State for the Home Department {19871 No. THi9515:85(5216) Immugra-
tion Appeal Tribunal (U.K.) (on file with author).

31. Rosalyn Higgins advances a forceful defense of this unselfconscious umversalism:

It is somertimes suggested that there can be no fully universal concept of human nghrs, for it s
necessary to take into account the diverse cultures and political systems of the warld, In my
view this is a point advanced mostly by states, and by liberal scholars . . . . It is rarely advanced
by the oppressed, who are only too anxious to benefit from perceived umiversal scandards .. . 1
believe that there is nothing in these aspirations that is dependent upon culture, or rehigion or
state of development. They are as keenly fele by the African tribssman as by the Eurapean cicy-
dweller. ...
RosaLYN HIGGINS, PROBLEMS AND PROCESS: INTERNATIONAL Law anp How Wi Use Ir 96-97
(1994).
32. Matter of A and Z, No. A72-190-893, A72-793-219 (EOIR, Dec. 20, 1994).
33. Bhabha, s#pra note 28.
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cate’s strategy here is to increase the applicant’s chances of success by getting
the adjudicator’s support for this dichotomized portrayal. In the process
though, the advocate’s role may be compromised. Far from challenging dis-
criminatory, often explicitly racist stereotypes, he or she may be trading in
them, a spokesperson for “western enlightenment,” to better advocate for the
client.?* Changing boundaries for asylum advocacy do not dispel this trading
in stereotypes. As new categories of human rights recipients are constructed,
as human rights standards are invoked to assess the behavior of an expanding
range of social agents, so new categories of potential asylum applicant have
been developed.

III. Two OVERLAPPING SYSTEMS

It is not surprising that asylum advocacy is so intricately connected with
discursive strategies from the human rights field. From the outset the refu-
gee and human rights regimes have developed as overlapping, if discrete,
systems. When the main international refugee protection instrument, the
1951 Convention on the Status of Refugees, was drafted, today’s plethora of
international human rights treaties did not exist; the only comprehensive
instrument available was the Universal Declaration of Human Rights, a
nonbinding aspirational document. The Declaration is explicitly enumerated
in the very first preamble to the Refugee Convention.?® Despite this, the
Refugee Convention goes beyond 2 recitation of concerns that only affect
refugees, such as the threat of refoulement or the need for travel documents,
to include certain general rights that are enumerated in the Universal Decla-
ration. These include the right to freedom of movement, to education and to
nondiscriminatory access to social assistance and employment.?6 Since the
protection of these more general rights in the Universal Declaration is not
nationality based, and therefore no less available to refugees than to other
potential beneficiaries, it is not clear why the drafters of the Refugee Con-
vention felt it necessary to enumerate them specifically. Perhaps their inclu-
sion was thought to increase their salience and therefore enforceability for
refugees, given the nonbinding status of the Universal Declaration. In any

event, it appears that refugee law and human rights law intersected from the
outset. Gradually, binding human rights conventions have developed to en-

34. A recent campaign by the U.K. government to “eliminate” forced marriages also deploys this di-
chotomous approach. Describing the need to confront cultural beliefs that were unacceptable in western
societies, Patricia Hewitt, Minister for Women, said it was time to go “beyond multiculturalism” for a
debate on essential British values including “good old-fashioned tolerance” and a basic belief that men
and women are equal.” Kamal Ahmed et al., Ministers Plan to end Forced Marriages, OBSERVER (U.K),
Nov. 4, 2001, at 15.

35. “Considering that the Charter of the United Nations and the Universal Declaration of Human
Rights approved on 10 December 1948 by the General Assembly have affirmed the principle that human
beings shall enjoy fundamental rights and freedoms without discrimination.” Convention Relating to the
Status of Refugees, opened for signature July 28, 1951, Preamble, 189 U.N.T.S. 137.

36. Universal Declaration of Human Rights, G.A. Res. 2174, 3. U.N. GAOR, Supp. No. 16, azts.
26, 22, 24 & 27, U.N. Doc. A/810 (1948).
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compass and exceed many of the protections that only the refugee regime
afforded refugees originally.3” Moreover, a plethora of specialized human
rights instruments and judgments have furcher expanded the scope of hu-

man rights protections into domains not covered at the time of the Refugee
Convention’s drafting. How do these new frontiers of human rights legal
activism relate to refugee protection and whar role do asylum advocates play
in bridging these two distinct regimes?

From the outset, the refugee protection regime was intended to be restric-
tive and partial, 2 compromise between unfettered state sovereignty over the
admission of aliens, and an open door for non-citizen victims of serious hu-
man righes violations.38 It was always clear that only a subset of forced
transnational migrant persecutees were intended beneficiaries.*” The 1951
Convention defines a refugee as a person who “owing to a well-founded fear
of being persecuted for reasons of race, religion, nationality, membership of a
particular social group or political opinion, is outside the country of his na-
tionality and is unable or, owing to such fear, is unwilling to avail himself of
the protection of the country.”¥® This definition clearly excludes those forced
to flee because of personal vendettas and private feuds, non-discriminatory
economic duress, famine, or internal civil turmoil—in short, those whose
persecution is not based on some form of egregious systemic discrimination
or rights violation.

A. Defining the Refugee Convention’s Parameters

Identifying precisely what the parameters of the definition’s protective
mantel are has been more problematic. Two sets of problems have particu-
larly occupied advocates and scholars. Firse, the Convention definition leaves
open for interpretation the central question of which reasons for persecution
bring an applicant within the refugee definition—how are the five broad
grounds set out in the definition to be construed, and what interpretative
frameworks can be drawn on? Three of the grounds of persecution—race,
religion and nationality—have not presented significant challenges, since
they are readily identifiable. But establishing acceptable definicional
boundaries has been at issue in relation to the other two enumerated

37. Se, eg., International Covenant on Civil and Political Rights, ¢penad for sigratere Dec. 16, 1966,
G.A. Res. 2200A (XXI), 21 U.N. GAOR, Supp. No. 16, ac 51, U.N. Doc. A/6316 (1966), 999 UN.TS
171(eatered into force Mar. 23, 1976); International Covenant on Economue, Social, and Cultural Raghts,
opened for signaturz Dec. 16, 1966, G.A. Res. 2200A (XXD), 21 U.N. GAOR, Supp No 16, at 49, UN
Doc. A/6316 (1966), 999 U.N.T.S. 3 (entered into force January 3, 1976).

38. Andrew E. Shacknove, Who is @ Refugee?, 95 ETHICS 274, 276 (1985).

39. David A. Martin, The Refugee Concept: On Definitions, Peluies ard the Cavcfiil Usre cf a Siarie Reczme,
in REFUGEE POLICY: CANADA AND THE UNITED STATES 30-51 (Howard Adelman ed., 1991).

40. Convention Relating to the Status of Refugees, ¢rerad for sigratere July 28, 1951, art, MAN2), 189
U.N.TS. 150. In fact, the Convention narrows the scope of protecuon furcher to those, within the above
definition, who have not committed war crimes or crimes against humanity. See &, arts. KAME) tor che
full definition.
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grounds.i! What types of opinion count as political (neutrality? pacifism?
opinions imputed by the persecutor but which the persecutee may not
hold?)? How should one construe the broad, open-ended, amorphous cate-
gory of “particular social group” (is a sense of group belonging essential? do
broad demographic characteristics such as gender or age qualify? do charac-
teristics that are chosen rather than innate or immutable qualify?)? As pres-
sure to expand the scope of refugee protection has increased, so the impetus
to broaden the scope of these terms has grown.

Second, the term “persecution,” while central to modern refugee protec-
tion, indeed “the exclusive benchmark for international refugee status,”¥? is
not a well-circumscribed legal concept. It is not defined in the Convention,
but was imported from the preceding international refugee regime as a fa-
miliar term and a useful western tool, flexible enough to cover the circum-
stances of both victims of Nazism, and Soviet and other eastern dissidents
fleeing a polarized Cold War. But the advantage of this somewhat elusive
standard was less apparent in a changed era, when foreign policy considera-
tions no longer dominated the selection of worthy recipients of refugee pro-
tection to the same extent as in the past.

B. Human Rights as @ Benchmark

The malleability of the term “prosecution,” and its lack of relationship to
other known legal entities in international instruments, such as “torture,”
“cruel, inhuman or degrading treatment or punishment,” was problematic.*
A forceful case for anchoring the definition of “persecution” in the evolving
human rights regime was made by James Hathaway in the early 1990s. He
argued that the concept of persecution, needed to be reconceived to save the
Refugee Convention from becoming “a mete anachronism™ and that it
should be defined as “the sustained or systemic violation of basic human
rights” demonstrative of a failure of state protection.”®® This suggestion
proved influential: advocates, judges, even governments, seized on it and it
has now become an orthodoxy within refugee jurisprudence. 4

The availability of international human rights norms as an external
benchmark to establish the presence or absence of one of the grounds for,
and to identify, “persecution” has been critically important.4” In the process

41. KAREN MUSALO ET AL., REFUGEE LAW AND Poricy: CASES AND MATERIALS 353-456; 549-98
(1997).

42, James C. HATHAWAY, THE LAw OF REFUGEE STATUS 99 (1991).

43, Id.

44, Id.at 104.

45. Id. at 104-05.

46. Sez GUY S. GOODWIN-GILL, THE REFUGEE IN INTERNATIONAL Law 51-66 (1996); MusALO &1
AL., supra note 41; Commission of the European Communities, Proposal for Council Directive laying
down minimum standards for the qualification and status of third country nationals and stateless petsons
as refugees, COM(2001) 510; T. Alexander Aleinikoff, Membership in a Particular Social Group: Analy-
sis and Proposed Conclusions (2001) (unpublished manuscript, on file with author).

47. HATHAWAY, supra note 42; Krista Daley & Ninette Kelley, Particular Social Group: A Human Rights
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of using these norms, however, advocates and decision-makers have had to
navigate the delicate path between the Scilla of human rights enforcemenc
and the Charybdis of what one might polemically call human rights imperi-
alism.

A critical issue has been the tension becween refugee protection and defer-
ence to state sovereignty; in particular, the extent ro which a law “of general
application,” which is applied non-discriminatorily to the population as a
whole, can be held to be persecutory.®® Is it illegitimate interference or im-
perialistic arrogance to classify as persecutory a law that a state adopts,
without discriminatory intent, in order to achieve an apparently legitimate
goal? This question has arisen in relation to China’s coercive population
policy, captured by the “one child” rule, which has formed the basis of nu-
merous asylum claims.®® Some decision makers have justified their refusal to
grant refugee status to applicants fleeing coercive birth control programs in
terms of a respect for China’s sovereignty; others have justified their granc of
refugee status in terms of the absolute nature of fundamental human rights
norms as a guide to permissible state behavior. Both arguments featured in a
Canadian case concerning two applicants, a mother and a young daughter,
fleeing forcible attempts at birth control imposed by the Chinese govern-
ment.>® The case first came before the Refugee Appeals Board, which dis-
missed the applications, privileging respect for Chinese state sovereignty
over respect for the human rights of individual Chinese citizens. The Board
held that the evidence indicated

simply a desperate desire [on the part of the Chinese auchorities] to
come to terms with the situation thac poses a major threat to its
modernization plans. It is not a policy born out of caprice, but out
of economic logic. The possibility of coercion in the implementa-
tion of the policy is not sufficient to make it one of persecution. [
do not feel it is my purpose to tell the Chinese government how to run its
economic affairs.>!

The higher, appellate court took the opposite approach—reversing the
board’s decision, they argued, “[ulnder certain circumstances, the operation
of a law of general application can constitution persecution . . . . Brutality in
Jurtherance of a legitimate end is still bratality.”>* A recognition that involun-
tary sterilization and coerced abortion constitute basis human rights viola-

Based Appraach in Canadian Jurisprudence, 12(2) INT'L J. REFUGEE L. 148, 151 (2000).
48. Reed Boland, Ciril and Political Rights and thz Raghs 10 Needuertenratszo: Populastzn Poltas, Hiraun
Rights, and Legal Change, 44 AMer. U. L. REV. 1257, 1270 (1995).
49. Bhabha, supra note 28, at 20-26.
50. Cheung v. Canada (Minister of Employment & Immigration) {1993} 102 D.L.R. 4ch 214 (Can.).
51. Id
52. Cheung, 102 D.L.R. at 214 (emphasis added). For a contrasting approach, w22 Matter of G—, In-
terim Decision 3215 (BIA 1993).
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tions’? was used by the court to trump the argument that China had a sover-
eign right to decide how to manage its escalating population crisis. The
human rights standard provided a useful “objective” or external measure for
justifying a politically interventionist decision.

IV. EXPANDING THE SCOPE OF ASYLUM —THE HUMAN ASPECT OF
GroBAL FORCED MIGRATION

It is not only in interpreting the refugee definition that the human rights
framework has played a central role. An expansive conception of human
rights has also been the backdrop for the changing interpretation of forced
migration as 2 whole in the context of post—-Cold War globalization. One
might say, reversing the well-known feminist aphorism, that the political
has become personal-—the human impact of seemingly impersonal, geopo-
litical or societal strategies is no longer on the interpretative margins, of
relevance only to psychologists or social workers. Rather human rights
norms are increasingly used as consensus tools for comprehensive account-
ability,> a new architecture with which to analyze and develop broad pro-
grammatic social goals. The U.N.'s human development index*® and the
European Union’s adoption of the “scoreboard” criteria for evaluating post-
Amsterdam treaty developments’ are examples of this increasingly popular
strategy. In this process, the simple dichotomy of civil and political rights
versus economic, social, and cultural rights is rendered obsolete, an anachro-
nism at best. Questions of due process, non-discrimination, and freedom from
torture intersect with concerns regarding access to basic services; health,
housing and education rights; and linguistic, sexual and religious freedoms.

This indivisibility of rights, long recognized in theory but only recently
acknowledged in the practical application of human rights standards to as-
sessments of social developments, affects asylum advocates directly. It opens
the avenue of asylum to an expanded cast of players since the consequence of
large global forces are now being scrutinized for their human rights im-
pact.’’ Indeed this changing perception of the relation between economic
development and rights access or protection can affect the conceptualization
of persecution itself and thus directly change advocacy strategies.

53. See Universal Declaration of Human Rights, supra note 36 (including the right to life, liberty, and
security of the person in article three and freedom from tortute, cruel and inhuman or degrading treat-
ment in article five); Skinner v. Oklahoma, 316 U.S. 535 (1942) (right to bear children is “one of the
basic civil rights of man”).

54. AMARTYA SEN, DEVELOPMENT AS FREEDOM 280-81 (1999).

55. UNITED NATIONS DEVELOPMENT PROGRAMME, HUMAN DEVELOPMENT REPORT (1999).

56. Sez THE DIRECTORATE ON JUSTICE AND HOME AFFAIRS “BIANNUAL UPDATE OF THE SCORE«
BOARD TO REVIEW PROGRESS ON THE CREATION OF AN AREA OF “FREEDOM, SECURITY AND JUSTICE"
IN THE EUROPEAN UNION, the most recent one of which COM(2001)278. An eaclicr report is
COM(2000)782.

57. UnNiTED NaTIOoNs HIGH COMMISSIONER FOR REFUGEES, The Changing Dynamics of Displaccrient,
in THE STATE OF THE WORLD'’S REFUGEES: FIFTY YEARS OF HUMANITARIAN ACTION 275-87 (2000).
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Discriminatory state policies that result in food insecurity, high incidences
of HIV/ATIDS infection, water deprivartion, oil pollution, land flooding for par-
ticular populations or subsections of che population, might all count as per-
secution, though this approach has yet to be developed. It would be an ex-
tension of the arguments successfully used already, in an earlier expansionist
phase of asylum advocacy during the 1990s,%® to establish chat forcible stec-
ilization or mandatory veiling might count as persecution. New strategies
for protective advocacy thus present the challenge of distilling claims that
can benefit individual claimants from massive group problems. Buc such an
expansion of the basis for asylum claims, into the protection of economic,
social, or positive rights feeds directly into the tension between the asylum
advocate’s internationalist and gatekeeping roles. It highlights the funda-
mentally problematic distinction between “genuine” and “economic” refu-
gees, linking discriminatory policies that undermine communities’™ eco-
nomic survival possibilities to the concept of persecution directly. Though
economic desperation itself cannot be a basis for claiming asylum (or indeed,
in the absence of evidence of willful neglect or discrimination, for claiming
that the country of origin, as opposed to che international community, is
violating any human right), its causal link to particular policies may well
provide the foundation for such a claim. Work by environmental and in-
digenous rights activists can be used to substantiate this expansion of the
scope of asylum advocacy.’® In an era of polarized economic globalization,
where dictatorship and destitution go hand in hand, it will be increasingly
important that the asylum advocate establish that economic desperation and
refugee status are not mutually exclusive.®

The problematic gatekeeping role of asylum advocacy, scraddling che im-
pact of economic globalization on forced migration and developments in
human rights discourse, is well illustrated by two novel areas of asylum
work—first, smuggling and trafficking as central aspects of the quest for
asylum today, and second, the dramatic escalation in the numbers of sepa-
rated children seeking asylum. Ten, even five years ago, neither area of work
impinged noticeably on asylum advocacy; today both are of critical impor-
tance. They highlight the rapidly changing and intersecting boundaries of
huran rights and asylum practice.

58. MUSALO ET AL., supra note 41, at 600-01.

59. Suzette Brooks Masters, Entironmentally Induced Migratcn: Beyoed a Culture ¢f Resaezn, 14 Geo,
In. L.J. 855 (2000); RICHARD BLACK, REFUGEES, ENVIRONMENT, AND DEVELOPMENT (145498).

60. The deliberate imposition of substantial economic detriment for ene of the five conventien
grounds has long been recognized as a possible basis for claming asylum. Musato £1 AL, sp7s note 41,
at 235-45. What is new is the acknowledgement that economic desticution can preciptate vulnerabilicy
and social ostracism that leads to persecution. Ses, e.g., James Pinkerton, Judse Grants Orphur Teans Asy-
lum After Hearing About Abuse by Farmily, HousToN CHRON., Feb. 9, 2000, ar A15 (discussing the effece
of economic destitution on street children); Y.C.K. (re) {1997} C.R.D.D. No. 261, V95-023904 (Nov 20,
1997) (Can.) (considering the effect of economic deprivation on women inducted into torced prosatunon).



172 Harvard Human Rights Journal | Vol. 15

A. The Trade in Desperation: Smuggling and Trafficking of Asylum Seckets and the
Challenge for Advocacy

Nowhere is the complex link between economic desperation and refugee
status more evident than in the area of human smuggling and human
trafficking®l—two forms of illegal and commercially assisted entry used by
those fleeing persecution to reach a place of safety in the face of migration
control measures.52 Asylum seekers are increasingly compelled to resort to
the use of smugglers, counterfeit documents, subterfuge and clandestine
behavior to circumvent mandatory visa requirements, carrier sanction poli-
cies that turn airline staff into immigration control agents, and other forms
of immigration control. These controls, some state run and some privatized,
operate both at the border and far beyond the immediate frontier zones.6*
Circumvention is thus increasingly a professional art, not something that
can be left to ingenuity or good luck.$* The exorbitant sums of money paid
for cross border smuggling services and the life-threatening risks taken are
testament to the efficacy of states’ border controls not, as is sometimes
claimed, to their increasing itrelevance. Some asylum seekers, caught in
dangerous situations or devastated refugee camps, are coerced or tricked into
leaving their dire living circumstances by traffickers only to encounter far
worse abroad—the fear of persecution in the home country thus com-
pounded by risks arising directly out of the trafficking situation.%

61. The distinction berween smuggling and trafficking is not clear-cut. Traditionally, “smuggling”
has been used to identify consensual arrangements between the migrant and the travel agent, where—in
exchange for a fee—the agent assists the migrant to cross an international border illegally. Trafficking has
been used to refer to coercive and exploitative arrangements, where the migrant is forced or tricked into
travel in order to be exploited by the agent. For definitions which reflect this distinction and which have
recently received widespread support, see Protocol against the Smuggling of Migrants by Land, Air and
Sea supplementing the United Nations Convention against Transnational Organized Crime, G.A. Res.
25, 55 U.N. GAOR, Supp. No. 49, Annex III, art. 3, U.N. Doc. A/RES/55/25 (2000) [hereinafter
Smuggling Protocoll; and Protocol to Prevent, Suppress and Punish Trafficking in Persons, Especially
Women and Children, supplementing the United Nations Convention against Transnational Organized
Crime, G.A. Res. 25, 55 U.N. GAOR, Supp. No. 49, Annex II, art. 3, U.N. Doc. A/RES/55/25 (2000)
[hereinafter Trafficking Protocol]. Given the difficulty of distinguishing between coercion and consensus
in such situations, however, and the unscientific natute of the term “exploitation,” it may be more satis-
factory to use the presence (trafficking) or absence (smuggling) of an enduring exploitative relationship
after the travel is completed as the distinguishing criterion. By this test, apparently consensual arrange-
ments that involve bonded labor agreements that last for years after the travel to repay transportation
debts would count as trafficking not smuggling.

62. MORRISON, supra note 4, at 24.

63. Gallya Lahav & Virginie Guiraudon, Comparative Perspectives on Border Control: Away from the Border
and Qutside the State, in THE WALL AROUND THE WEST: STATE BORDERS AND IMMIGRATION CONTROLS
IN NORTH AMERICA AND EUROPE 55-77 (Peter Andreas & Timothy Snyder eds., 2000).

64. For an illuscration of how these pressures impace women in particulas, see Report of the Special Rap+
porteur on Violence against Women, Its Canses and Consequences, Ms. Radbika Coomaraswamy, on trafficking in

, women's migration and violence against women, submitted in accordance with Commission on Huntan Rights
resolution 1997/44, 56 U.N. ESCOR, Agenda 12(a), para. 83, U.N. Doc. E/CN.4/2000/68 (2000).

65. MORRISON, supra note 4, at 24; Jonas Widgren, Multi-lateral Co-operation to Combat Trafficking in
Migrants and the Role of International Organizations, Eleventh IOM Seminar on Migration (1994), cited in
Patrick Twomey, Europe’s Other Markes: Trafficking in People, 2 EUROPEAN J. MIGRATION & L. 1, 1-36
(2000).
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With legal access increasingly barred, illegality, in differing guises, is the
strategy of last resort for those desperate to flee.®® Procedures for limiting
unwanted migration are not confined to the erection of obstacles to access; ac
the border or inside the territory, asylum seekers are progressively criminal-
ized, subjected to adversarial interrogations and incarcerated for extensive
periods in harsh conditions.$’ It is not surprising then, thar “illegal immi-
grant,” “unemployed alien,” and even “terrorist,” “hijacker," “criminal,” are
frequently used as synonyms for “asylum seekers” or “refugees, S particu-
larly in the wake of the September 11, 2001 events in the United States.<
Instead of providing protection for trafficked victims subjected to severe
human rights abuses, states have tended to deport them as illegal migrants,
without investigating possible claims to asylum.”™ Smuggled asylum seekers
have also been penalized as illegals, and subjected to expedited removal pro-
cedures or long periods of detention.”! It has been up to asylum advocates to
try and challenge the blurring of categories between asylum seeker and
criminal and to operationalize the migracion filzer in 2 manner chat draws in
the human rights protections. To dispel the presumption of economically
driven illegal immigration that arises because of the commercialized nacure
of the transport, and to successfully substicute protection for penalization,”
asylum advocates have to contextualize “illegal” migration within a broader
socio-economic framework that includes questions of labor, economics, and
health policy.

Some support for this contextualizing approach can be derived from re-
cent domestic and international developments. This is not to deny that the

66. The International Organization for Migration estimates thac up to 4 million people are crafficked
every year. Pino Arlacchi, Under Secretary-General and Executive Director U.N. Office for Drug Cantrol
and Crime Prevention, Briefing to the U.N. Missions in New York City (Feb. 17, 1999). According w0
the US. government sources, approximately 50,000 women and children are trafficked into the United
States annually. Press Release, U.S. Department of Justice, Departments of Justice and State lssue Hu-
man Trafficking Regulations and Guidelines for Prosecutors and Investigators (July 18, 2001) atarlatle as
htep:/fwww.usdoj.gov/opalpr/2001/July/331ag.htm (last visited Feb. 22, 2002).

67. DETENTION OF ASYLUM SEEKERS IN EUROPE: ANALYS!S AND PERSPECTIVES $—§3 (Jane Hughes
& Fabrice Liebaut eds. 1998).

68. An Australian national paper, describing the Afghan asylum seckers prevented from makung asy-
lum applications in Australia, complained that Australia had become “a magnet for asylum-scekers, drug
smugglers and gun-runners,” Andrea Hopkinds, Fortress Australia rensts Irzrugraticn Push, REUTERS, Aug.
28, 2001.

69. DeNeen L. Brown & Ceci Connolly, Suspats Entered Eauly frez Carada; Aithzruties Serutinrze Border
Posts in Maine, WasH. POsT, Sept. 14, 2001; Mark Clayton & Gail Russe Chaddeck, Toverass Asdead by a
leaky U.S.~Canada Line, CHRISTIAN SCI. MONITOR, Sept. 19, 2001.

70. MORRISON, supra note 4, ac 78; see Repart of 1he Spacial Rappertenr cn Vidlenie Agaris Weren, supra
note 64, at paras, 37-46.

71. Informal Note by United Nations High Commissioner for Human Rights to Ad Hoe Commuttee
on the Elaboration of a Convention against Transnational Organized caime, U.N. GAOR, 4ch &ssien,
para. 17, U.N. Doc. AJAC.254/16 (1999); Report of the Werking Grezip of Intergowernrizntal Exgurts o1 the
Human Rights of Migrants, submitted in accordarce with Cerizissisn cn Hurzan Rights Resclune=n 1998116,
U.N. ESCOR, 54th Sess., paras. 115-22, U.N. Doc. E/CN.4/1999/80 (1998).

72. For an example of a Canadian case where a crafficked person was granted asylum, see Y.C.K. (re)
{1997} C.R.D.D. No. 261, V95-02904 (Nov. 26, 1997) (Can.).
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prime emphasis has been on improving detection and criminal enforcement.
Individual states have introduced stiff criminal sanctions against traffickers
and smugglers;’® states have also collaborated to institute transnational
measures that facilitate collaboration to apprehend traffickers.” But there
has also been growing attention to the human rights violations inflicted on
victims of these practices. The United Nations recently addressed the rela-
tionship between commercially facilitated migration and rights protection
questions under the rubric of the Transnational Organized Crime Conven-
tion of 2000.7 Two protocols to the Convention, one on Trafficking” and
the other on Smuggling,”” address the human rights of victims of these prac-
tices as a central issue,’® highlighting the need for protection racher than
punishment.” This is an important step in the right direction. However,
protective concerns have emphasized the need for states to provide welfare
and counseling support to victims “while they are within [their territo-
ries].”8® There is scant acknowledgement that victims of trafficking or
smuggled persons may be refugees who require permanent status in the host
country.8! The rights-based approach to tackling the phenomena displayed
in this convention may benefit asylum advocacy,®? but the challenge of

73. See CARMEN GALIANA, EUROPEAN PARLIAMENT DIRECTORATE GENERAL FOR RESEARCH,
WORKING PAPER ON TRAFFICKING IN WOMEN 43 (2000), Pub. L. No. 106-386, § 102(b)(1}, 114 Stat.
1464 (2000) codified as amended in scattered sections of 8, 12, 22 U.S.C.A. (2000).

74. The Commission of the European Communities issued a Proposal for a Council Framework Deci-
sion on Combating Trafficking in Human Beings on Dec. 21, COM(2000)854 final [hereinafter Frame-
work Decision].

75. Transnational Organized Crime Convention of 2000, G.A. Res. 25, 55 U.N. GAOR, Supp. No.
49, U.N. Doc. A/RES/55/25 (2000).

76. Sez Trafficking Protocol, supra note 61 (requiring state parties to consider implementing measures
to provide not only for the physical, psychological and social recovery of trafficked persons, but also to
work with nongovernmental organizations to provide housing, counseling, medical, and educational
assistance).

77. See Smuggling Protocol, supra note 61 (acknowledging explicitly the complex socio-economic
conditions that contribure to forced migration). Article 5 calls for a range of measures to preserve and
protect the rights of smuggled migrants, including the exclusion of ¢criminal sanctions against them,

78. As of October 9, 2001, only 3 of the 91 countries having signed the protocols have ratified them,
Thus the protocols are not presently binding on state parties and will not be for some time. Trafficking
Protocol and Smuggling Protocol, supra note 61.

79. European Union developments in relation to trafficking go still furcher than the provisions set
down in the U.N. Convention, by explicitly introducing human rights standards into the definitiot of
trafficking. The European Commission includes the suppression of “fundamental rights in the definition
of trafficking.” See Commission Proposal for a Council Framework Decision on Combating Trafficking in
Human Beings, COM(2000)854 final at Art. 1. The U.N. Protocol definition of trafficking relies on the
concept of “exploitation.” Sez Trafficking Protocol, supra note 61, art. 3.

80. See Trafficking Protocol, supra note 61, at art. 6.

81. Article 7 of the Trafficking Protocol merely requires state parties to “consider adopting legislative
or other appropriate measures that permit victims of trafficking in persons to remain in its territory,
temporarily or permanently, in appropriate cases.” Trafficking Protocol, s#pra note 61, at art. 7. The
Smuggling Protocol contains no reference to the possibility of permanent stay, beyond a general reference
to the applicability of the Refugee Convention; at Article 18(5) the Protocol merely states, “Each state
party involved with the return of a person . . . shall take all appropriate measures to carry out the return
in an orderly manner and with due regard for the safety and dignity of the person.” Smuggling Protocol,
supra note 61, ac art. 8(5).

82. For related European developments, sez Framework Decision, supra note 74.
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moving beyond short-term protective intervention to the long term need for
asylum for those who are eligible will again emphasize the advocare’s com-
plex gatekeeping role.

A particular gatekeeping difficulty for asylum advocates may arise in the
context of claims on behalf of women trafficked for sexual exploitation. The
difficulty reflects a tension between migration and human rights approaches
to the issue. Whether the initial decision to embark on transnational migra-
tion was taken by or with the consent of the crafficked person is irrelevant
from a human rights perspective: it is the rights abuses inflicted that are the
concern and the focus of intervention. Thus, harms inflicted on commercial
sex workers who may have agreed to travel initially, and in circumstances
different from those that transpire during or at the end of the journey, are of
concern, as are abuses inflicted on persons of “good” moral character, who
were coerced from the start. However, in the migration contexc, where the
restriction of unauthorized migration is the overriding policy concern, these
are compelling policy pressures to limit state protective responsibilities:
evidence of coercion at the outset of che journey, racher than the presence of
abuse at any given point during the trafficking relationship, thus comes to
be the focus of state protection for “victims of trafficking.”

An example of this approach is the U.S. Trafficking Victims Protection Act of
2000. It establishes a comprehensive set of protections and services, includ-
ing eligibility for a special “T” visa which can resulc in permanenc resi-
dence,3 but these protections are limited to victims of “severe forms of
trafficking in persons,” defined as a coerced victim of trafficking who is en-
slaved without having ever consented.8! It follows that a person who con-
sented to being transported across borders for the purpose of engaging in
commercial sex but who then finds herself is an abusive, coercive situation,
is not protected. For the same reason, those who are known to have worked
as sex workers prior to the transnational transport are likely to be ex-
cluded 8 Given the difficulties of distinguishing clearly between coercion
and consent, and the likelihood that a significant proportion of trafficking
victims may have engaged in previous commercial sex, this limitation im-
poses a problematic gatekeeping constraint on advocates.

B. When a Child Is Not a Child—The Challenge of Asyltm Protection for
Separated Children

Another recent development within asylum practice presents advocates
with a different set of challenges to expand the boundaries of refugee protec-

83. 8 US.C.A. §§ 1101, 1255 (2000).

84. “The term ‘severe forms of trafficking in persons’ means . . . sex crafficking sn which a commercial
sex act is induced by force, fraud, or coercion.” 22 U.S.C.A. § 7102 (2000) (emphasss added).

85. Id
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tion: the growing presence of unaccompanied or separated children®é as asy~
lum claimants in their own right.

Changes in family migratory patterns and organization, especially in re-
sponse to war and in global labor markets, have altered the demography of
asylum seekers and resulted in a dramatic recent increase (relative to the
population of asylum seekers as a whole) in the numbers of separated chil-
dren seeking asylum in developed states.3” ‘As recently as ten yeats ago, sepa~
rated children were rarely considered subjects of independent asylum appli-
cations, even when they presented themselves alone at ports of entry or in
cross border situations.?® Over the last five years, however, they have grown
to be a sizeable presence among asylum seekers. This new population pres-
ents advocates with several significant challenges.

The first is a familiar one, reminiscent of the impact (about ten years ear-
lier) on asylum advocacy of attention to gender persecution and claims ad-
vanced by women seeking asylum: the need to fashion a jurisprudence that
is responsive to the specificity of child persecution, in a legal context in
which age has not previously been considered a relevant factor. Fashioning
such a jurisprudence requires advocates to articulate several discrete argu-
ments. They have to present the child asylum applicant as a subject of rights
violations in his or her own right, not merely as an adjunct to an adult fam-
ily member’s asylum claim. The emerging strength of children’s rights
claims within human rights discourse is directly relevant.8? The child’s
agency must be addressed centrally and the child specific persecution must

l

86. Although children who are outside their country of origin without their families have in the past
generally been referred to as “unaccompanied” children, many are not, strictly speaking, unaccompanicd

throughout their journeys or stays. They may be escorted by family acquaintances, co-villagers, or clang«
men, or alternatively, they may be in the custody of particular paid smugglers or under the control of
traffickers. Thus I prefer the term “separated.”

87. At least 25,000 such children apply for asylum in Europe every yeat, and the numbers are tising.
Interview with Separated Children in Europe Program (Jan. 5, 2001). In the United Kingdom alone, five
times the number of children applied for asylum in 1999 as did in 1995. Jo WOODBRIDGE ET AL., ASY«
LUM StaTIsTICS, UNITED KINGDOM 1999 21 (Home Office Statistical Bulletin 17/00, 2000). In Canada,
the number of separated children applying for asylum nearly quadrupled between 1993 and 2000. Cr11-
ZENSHIP AND IMMIGRATION IN CANADA, CITIZENSHIP AND IMMIGRATION STATISTICS 1993 12 FacTS
AND FIGURES 2000: STATISTICAL OVERVIEW OF THE TEMPORARY RESIDENT AND REFUGBE CLAIMANT
POPULATION 72 (2000). In the United States, more than 4600 separated children are detained by the
immigration authorities each year. Press Release, Senator Dianne Feinstein, Senate Judiciary Committce
to Hold Hearing on Bipartisan Bill to Protect Unaccompanied Immigrant Children (July 11, 2001)
available at hutp:/fwww.senate.gov/~feinstein/releasesO1/rhear.hem (last visited Feb. 22, 2002).

88. The best, and perhaps only, authoritative scholarly work on separated children published prior to
the 1990s is the comprehensive and widely respected volume EVERETT M. RESSLER ET AL., UNACCOM-
PANIED CHILDREN: CARE AND PROTECTION IN WARS, NATURAL DISASTERS, AND REFUGEE MOVE-
MENTS (1988). This study focuses extensively on the family and child welfare framework for protection,
citing multiple examples of differing approaches. Id. at 181-245. By contrast, analysis of the legal basis
for an asylum application by a separated child is limited; the discussion is academic and only on U.S. case
is cited in che entire text. Id. at 256-61.

89. U.N. High Comm’r for Refugees, Guidelines on Policies and Procedures in Dealing with Unac-
companied Children Seeking Asylum § 1.5 (1997); Immigration and Refugee Board, Canada, Guideline:
Child Refugee Claimants: Procedural and Evidentiary Issues 1 (Sept. 30, 1996); U.S. Dept. of Justice,
Immigration and Naturalization Serv., Guidelines for Children’s Asylum Claims 2 (Dec. 10, 1998).
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be assimilated to established harms recognized as capable of grounding asy-
lum claims. Where the claim is based on “traditional” state sponsored “po-
litical” persecution—Albanian Muslim children from Kosovo, Tamil chil-
dren from Sri Lanka, Kurdish children from Turkey—the principal chal-
lenge for the advocate is to establish thae the persecuting regime would take
the threat posed by the child seriously enough to give rise to a well founded
fear of persecution. In several cases, immigration officers or judges have sug-
gested that children would not be so considered.’® So the advocate has to
assimilate the child asylum seeker to a similarly situaced adult, a variant on
the stereotyping strategy discussed earlier.

Where, however, the child’s asylum application is not based on facts
analogous to adult claims, asylum advocates face an additional challenge: to
incorporate child-specific persecution within the refugee definition. It is
important to recognize that this is not an automatic process, but racher a
strategic choice by the advocate. Ten years ago, no asylum advocate would
have considered making an asylum application based on child abuse, child
trafficking or denigration of childhood autism. Yer all chree have been the

basis of grants of asylum within the last few years.” Much of this new body
of asylum case law draws on the growing acknowledgement within human
rights discourse of the interconnection between civil and political rights on
the one hand, and economic and social rights on the other.?? Examples in-
clude Salvadoran street children fleeing gangs,”* Indian child laborers es-
caping from slavery-like status,* Chinese children sold into forced mar-
riages,> and Honduran child abuse victims.?® These claims exemplify the
expanded substantive universe to which human rights concerns and by asso-
ciation, asylum protection, now apply.?” They also illustrate cthe remarkable

90. Ses, e.g., Canjura-Flores v. Immigration and Naturalization Serv., 784 E2d 885 (9th Car. 1985) (re-
versing earlier decision by U.S. Board of Immigration Appeals which accepted immigration judge’s
finding thar sixteen-year-old Salvadoran boy was unlikely to be sought by the Nausnal Guard), Cival +.
Immigration and Naturalization Serv., 140 E3d 52 (1st Cir. 1998) (affirming immugration judge who
questioned whether Haitian militia would have sufficient interest in actvities of fifteen-year-old o
threaten him).

91. See Aguirre-Cervantes v. Immigration and Naturalization Serv., 273 E3d 1220 (9th Cir. 2001)
(granting asylum to 2 Mexican child on the basis of persistent chuld abuse by her facher). For a grant of
refugee status based on subjection to trafficking, see Y.C.K. (re) {1997} C.R.D.D. No. 261, V95-02904
(Nov. 26, 1997) (Can.). For a grant of refugee status based on disability, see Letter Opinion by Robert
Esbrook, A 78 642 794 (Chicago Asylum Office Feb. 21, 2001), WL 78 No. 13 INTERREL 604 (de-
wailing grant of asylum to ten-year-old Pakistani autistic boy).

92. Sez ALAN GERWITH, COMMUNITY OF RIGHTS (1996); INTERNATIONAL HUMAN RiGHTS 1N CON-
TEXT: Law, PoLrtics, MORALS 246-72 (Henry J. Steiner & Philip Alsten eds., 2d od. 2000).

93. Matrter of {name not provided], (IJ Mar. 1, 2001) (Harlingen, Tex.) (1] Burkhart) (on fle wich
author).

94. Marter of [name not provided], (IJ Mar. 13, 1998) (Chicago, I1L.) (1] Zerbe) (on fle with authar).

95. Matter of [name not providedl], A76 512 001 (IJ Ocr. 18, 2000) (Chicago, 11.) (1) Zesbe) czred 12
IJ Grants Asylum 1o Chingte Girl Fleeing Forced Marriage MNov. 20, 2000), WL 77 No. 45 INTERREL
1634.

96. Pinkerton, supra note 60.

97. Se: Immigration and Naturalization Serv. Guidelines for Chuldren’s Asylum Claims, 5772 note 49,
as an example of incorporation of these broader concerns into refugee adjudication.
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success of asylum advocates in expanding the boundaries of refugee protec-
tion.

As the category of “asylum seeker” expands to include new subjects and
new harms, advocates confront the challenge of ensuring that restrictive
stereotypes of child vulnerability or frailty or of street-wise criminal gang
members, for example, are not erected.?® Children who have organized their
own flight—who have been inserted into labor markets for years, who are
political activists rather than merely vulnerable victims—may not conform
to the increasingly sentimental view of children in developed societies, but
they represent a critical aspect of contemporary childhood.!%0 As the cate-
gory of separated child asylum applicant is further developed in refugee ju-
risprudence, and with it the acknowledgement of child specific persecution,
advocates can draw on the work of labor rights, indigenous rights, women’s
rights and child rights activists to frame their claims and resist pressures to
construct a single, essentialized template of the “vulnerable,” or conversely
of the “hardened,” child. This would necessitate acknowledgement that
some separated child applicants are political leaders, others are cultural or
religious dissidents escaping familial tyranny, and still others are escapees
from slavety or forced conscription.

The second challenge that this novel population of asylum claimants pres~
ents has no analogue within the prior expansion of asylum advocacy to en-
compass gender persecution. The issues are familiar to domestic children’s
rights advocates, dealing with questions of child abuse and neglect, with
juvenile delinquency, with fostering and adoption; asylum advocates, how-
ever, have so far had no training or relevant prior experience in this area.!o!
The challenge consists in reconciling the two contrasting obligations en-
shrined in the widely rarified U.N. Convention on the Rights of the
Child.192 On the one hand there is the obligation to act in “the best intet-
ests” of the child, viewed here as an object of paternalistic, protective con-
cern and intervention; on the other hand is the obligation to take note of the
child’s expression of his or her views in matters of concern, recognizing the
child as agent and subject of independent rights and views.

98. Several asylum claims by politically active separated children have been rejected on the basis that
political activism by children could not be perceived as a threat by host states. See Jacqueline Bhabha,
Minors or Aliens? Inconsistent State Intervention and Separated Children, 3 EUR. J. MIGRATION & L. 283, 310~
11 (2001).

99. Sez VIVIANA A. ZELIZER, PRICING THE PRICELESS CHILD: THE CHANGING SOCIAL VALUE OF
CHILDREN (1985).

100. See Sharon Stephens, Children and the Politic of Culture in “Late Capitalism,” in CHILDREN AND
THE PoLITics OF CULTURE 3 (Sharon Stephens ed., 1995).

101. See Jacqueline Bhabha & Wendy Young, Not Adults in Miniature: Unaccompanicd Child Asylum
Seckers and the New U.S. Guidelines, 11 INT'L J. REFUGEE L. 84, 121-22 (1999); LUTHERAN IMMIGRA=
TION AND REFUGEE SERVICE, WORKING WITH REFUGEE AND IMMIGRANT CHILDREN: IsSUES OoF CUL-
TURE, LAW, AND DEVELOPMENT (1998).

102, See Convention on the Rights of the Child, G.A. Res. 44/25, U.N. GAOR, 44th Sess., Supp. No.
49, at 167, U.N. DOC. A/44/49 (1989) (entered into force Sept. 20, 1990).
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Where there is a conflicc between the best interest judgment and the
child’s stated wishes, mechanisms for resolving the conflict have to be devel-
oped. But in the asylum context, advocates representing separated child
asylum seekers face multiple difficulties. They have to occupy the role of
guardian and advocate at one and the same time, unless—as is the case in
some jurisdictions—procedures exist for the appointment of guardians or
representatives to assist the child in formulating his or her case.!®® Moreover
they have to make efforts to transform an adversarial, adule legal proceeding
into one that is conducive to the articulation of claims by children, relying
on procedural guidelines that have yet to be adequately cranslated into prac-
tice in immigration courts and asylum hearings.!® Advocates have had to
take on complaints of child asylum applicants being produced in court in
handcuffs, or subjected to adversarial cross-examination or pressuring tactics
to drop claims or face prolonged detention, or not being released from de-
tention to stay with family members because children are used as a bait to
trap undocumented parents.!% By insisting on the distinctive procedural
needs of children as applicants, advocates are compelled to disaggregate the
category “asylum seeker” and to construct a new, child-centered frame of
reference, where the commonality between asylum-seeking children and
other, domestic children takes precedence over the commonality berween
asylum-seeking children and asylum-seeking adults.

Thus, asylum advocates have to import into asylum law and practice che
recent transformations in thinking about children’s rights developed within
human rights discourse. At the same time they are forced to acknowledge
the specificity of the internationalist context in which operate, and to prob-
lematize any simplistic, intuitive notion of what a “child" should feel, say or
decide. In other words, asylum advocates have to rely on a domestic image of
“the child” to advance the claim for child specific treatment, and yer, at the
same time, they have to dispel some of the narrow, culturally limiting as-
sumprions associated with that image to open up space for consideration of
very different types of childhood experience and aspirations. In this context
they have to resist the tendency of immigration officers to dismiss children’s
claims as inherently suspect and unreliable,!% or the tendency to distinguish
child asylum seekers from domestic children, on the basis that che former,
given their life experiences, are “really” not children at all but tantamount
to adulc applicants. Asylum advocacy here contributes to internacionalizing

103. INTER-GOVERNMENTAL CONSULTATIONS ON ASYLUM, REFUGEE AND MiGRrATION POLICIES IN
EUROPE, NORTH AMERICA AND AUSTRALIA (IGC), REFORT ON UNACCOMPANIED Minors: OVERVIEW
OF POLICIES AND PRACTICES IN IGC PARTICIPATING STATES (1997) (on file with author).

104. See Bhabha & Young, supra note 101, at 115-24; AMNESTY INTERNATIONAL, MOST VULNER-
ABLE OF ALL: THE TREATMENT OF UNACCOMPANIED REFUGEE CHILDREN IN THE UK (1999).

105. Sez Human Rights Watch, United States—Detained and Deprived of Rights: Chuldren 1n the
Custody of the U.S. Immigration and Naturalization Service (1998); Douglas Montero, Feds Use Kidy as
Bait to Snare Immigrant Parents, N.Y. POST, Jan. 29, 2001, at 34.

106. Sez Bhabha, supra note 98, at 293-94.
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domestic children’s rights work, by drawing on unfamiliar political, eco-
nomic and social fact situations to situate the child’s claim for domestic pro-
tection—transforming distant social wrongs into “human rights violations
against children.” Evolving discourse about child agency, about the rele-
vance of macroeconomic changes to individual human security and protec-
tion from persecution may provide the advocate with new strategies for ad-
vancing these claims.

V. CONCLUSION—A CRITICAL JUNCTURE

The pivoral role of international refugee protection in the cutrent migra-
tion system and indeed in the transnational arena more generally places
asylum advocates at a critical juncture of human rights work. They are en-
gaged in asserting, at a point of acute confrontation, and through the me-
dium of individual life stories, the imperative of a new architecture of cos-
mopolitan democracy that takes human rights claims at face value. Not the
cosmopolitan democracy of transnational business collaborations, of the free
flow of ideas across the globe, of the growing universe of exchange of goods
and services—rather the fraught and adversarial insistence on a shared uni-
verse of rights and resources that the disenfranchised and persecuted peoples
of the developing world import through their physical presence on the tetri-
tory of developed states and through their claim to asylum.

Asylum advocates bear a heavy onus. They have to use the expanding
boundaries of human rights work to build this cosmopolitan edifice in the
face of restrictionist pressures. They have to draw on theoretical innovations
in conceptions of rights to include within the protective mantel of asylum
new categories of rights bearers—women, children, sex workers, even “ter-
rorists” in a climate of xenophobic exclusion; they have to use accurate and
up-to-date human rights documentation from around the world to ground
applicants’ claims in particularized but recognizable fact situations;!%” they
have to translate general theories of globalization, the feminization of pov-
erty, the economic fallout of structural adjustment policies, the changing
face of post—Cold War armed conflict into comprehensible claims that will
bring the abstract guarantees of international protection to bear on perse-
cuted individuals.

This new architecture of cosmopolitan democracy is particularly hard for
asylum advocates to advance at a time when undocumented or inadequately
documented non-citizens are viewed with heightened suspicion and hostil-
ity. The pressure to avoid novel claims and eschew expansive human rights
demands in favor of tried and tested refugee categories is powerful. But it is
limiting and ultimately self-defeating: more and more “genuine” refugees
present in seemingly “illegal” and unorthodox ways. It is up to asylum ad-

107. For interesting discussion about the theoretical questions surrounding a “case,” sce Cass. R.
SUNSTEIN, ONE CASE AT A TIME: JUDICIAL MINIMALISM ON THE SUPREME COURT (1999).
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vocates to use the expanded tools from the human rights movement co limit
the impact of restrictionist gatekeeping and, at the same time, to insist that
forced migrants’ rights remain a central concern of domestic human rights
movements. As the overwhelming concern with state security, stereotypic
profiling and “rooting out terrorism” threatens to overshadow reformist
pressures within asylum policy, and to tilc the balance of decision making
even more in favor of exclusion, it is vital that attencion to internationalist
obligations to persecuted individuals be sustained. Asylum advocates, torn

as they are between their internacionalist and gatekeeping functions, are
uniquely positioned to give a2 human, individualized account of the impact
of terror and tyranny on those seeking safe haven within developed democra-
cies.






