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How a Body becomes a Boat: The Asylum
Seeker in Law and Images

Justine Poon

Abstract, Asylum seekers arriving in Australia by boat to seek protection Keywords, critical legal theory,
have been the catalyst for significant legal reform and the proliferation of legal metaphor, asylum seekers,
political discourses. The paper analyses the metaphor of the boat as being a bodies, borders, government

common trope in the legislative category of the "unauthorized maritime advertising, sovereignty
arrival” and in the government images that advertised this legal change. The

figure of the boat effaces the asylum-seeker's body from the frame of law

and discourse and constructs a myth about sovereignty and borders that ena-

bles coercive control over asylum seeker bodies.

INTRODUCTION: BODIES AT THE BORDER

Thresholds and liminal spaces are productive sites of contested meaning and power
plays, and the Australian border has become such a site in the state’s response to
people attempting to enter it and seek asylum. The national border is a marker
between inside and outside, a place between different national and international
orders of law, which attracts intense policing and control and where norms about
state power and the limits of community are always in flux.! Although borders are
often presented as stable political realities, if not strictly geographical ones, they
need to be constantly performed and reiterated through technologies of power and
law that create an image of stable simplicity over a scene of intense complexity.? In
the Australian context, the simple image is that of an island nation, whose border
when compared with other countries appears as a relatively straightforward divi-
sion between ocean and land with the state as the final authority on who is allowed
to make landfall.® This provides the stable reference point, which justifies other
legal strategies that create additional borders within the border, such as through
the excision of territory,* and gives more power to the executive in order to maintain
the inside/outside relation that the border represents and enforces.
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Whilst this is suggestive of the importance of spatial relations in thinking about
the border, we also need to think about the centrality of bodies within these spaces
as intrinsic to the study of borders within borders — particularly the significance of
excluded bodies. Giorgio Agamben’s concepts of the “state of exception” and that of
the homo sacer are useful here in delineating how the resurgence of a more explic-
itly sovereign form of power in the state emerges through the real and symbolic
casting out of people attempting to seek asylum in Australia. It is bodies that are
first cast out of recognition of their personhood by law, and then captured by sover-
eign power, and it is bodies that are capable of travelling into the threshold of excep-
tion.” They are captured by law and yet excluded from its full protection. It is bodies
that are cast as being “illegal” and taking on the role of the homo sacer — the Roman
figure of bare life who can be killed with impunity and who has lost the protection of
law, as well as the ability to make law.® Compared with citizen bodies, who cannot
be killed or punished without the proper adjudication in a court of law, bare life
barely registers as political life. They are the threshold — the point at which the acts
of the sovereign become indistinct from law.” Sovereignty is performed and affirmed
in the act of deciding who will be cast outside of the law through the use of law
itself.® In the Australian refugee policy context, the contrast between this view of
an immutable border when it comes to the physical arrival of people seeking asylum
and with the accelerating practices of globalization that effectively makes the bor-
der a zone of frictionless movement for the sources of capital goes some way to
explain how the exclusion of some people is necessary to performing the continued
control and power of the state.”

This paper looks at asylum-seeker bodies and what happens to them in law and
in discourse when they cross the border, focusing on the legislative category of the
“unauthorized maritime arrival” and two advertising campaign images launched by
the Australian government in a public relations attempt to deter asylum seekers
from coming to the country by boat. These are used as a point of departure for rais-
ing some of the theoretical implications that arise out of the contact between asylum
seekers and the maritime border. The exclusion of asylum-seeker bodies in the Aus-
tralian context is intrinsic to producing and maintaining the idea of the border.
Through looking at the legislative definition and the advertising images that accom-
panied its enactment, we can trace the contours of this “borderscape” and begin to
unpick the multidirectional practices of law, image, and metaphor that work
together to produce the exclusion.'®

The demarcation of borders would be meaningless without these mobile bodies
and the perceived threat they embody.'* One example of this convergence between
bodies and borders is the renaming of the Australian immigration department as
the Department of Immigration and Border Protection in 2013 by a government
that won power arguing for strong border protection and equivocating this with
“stopping the boats.”'? When refugees cross borders seeking asylum, the state’s
response can be to attempt to stop this movement. The interception, holding,
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detention, and encampment of refugees are some of the strategies undertaken to
put a stop to this flow of people. Legal changes that give the state power to do these
things proliferate, such that the legal environment is hyper-regulated.'® Alongside
the coercive abilities of the state and the law that authorizes the use of state force,
discourses that support the possibilities of state coercion and violence that the new
laws open up evolve, promoting tropes and narratives about law, national space,
and sovereignty as reified structures with an absolute right to protection and the
use of any means to enforce that protection.'*

This paper is concerned with how a body becomes a boat in legislation and in
government advertising and the work that the trope of the boat does in configuring
asylum seekers as forbidden and threatening objects. I will show how in the legisla-
tion and the advertising images, the metaphorical and metonymic image of the boat
emerges as a signifier and a symbolic trope that disembodies the actual asylum
seeker targeted and compresses the complexity of negotiations between space, bod-
ies, law, and national sovereignty into a simplistic story about the interdiction of
boats. Images are not merely a reflection of law, but create or set the scene in which
violence can be unleashed with the authority of law.!® Metaphors and images have
played a central role in complicity with law in enacting the disappearing of the
actual asylum seekers and constructing an emptied legal subject whose presence is
registered just enough by the law in order to capture it within a system of state coer-
cion, movement, and detention but with a diminished figuration that becomes a
blank slate for the state to write its narrative upon.'®

The paper is structured as follows. The next section explores the theory of mate-
rial metaphors and considers how metaphors work when it comes to law. The legis-
lative background to the category of the “unauthorized maritime arrival” is then
outlined, followed by a look at the government advertising that accompanied and
reflected this legal change. I will then unpick some of the meanings and effects that
the metaphor of the boat produces, arguing that it diminishes the legal subject of
the asylum seeker under law through the creation of a border myth in order to
implement radical legal changes.

METAPHOR AND LAW'S MATERIALITY

George Lakoff and Mark Johnson’s influential theory on metaphor is that they are
conceptual and so pervasive and fundamental to how we communicate through lan-
guage that they disappear as metaphors and are seen to be natural descriptors.'’
They argue that our experience of the world is mediated through language and that
metaphor is the oft ignored device that makes concepts and abstract thinking possi-
ble, and orders particular metaphorical ways of experiencing the world according to
culture.'® Metaphors ground experience by connecting different conceptual realms
together and these conceptual realms are often based in material worlds and experi-
ences.'® For example, the concept of warfare represents material experiences of
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combat, strategy, and the divide between friendly and enemy bodies. When this con-
cept is borrowed by using war as a metaphor for how policy and law enforcement
deals with the use of illicit drugs, responses are limited to those structured by the
Manichean implications of war. The different sides are inserted into the idea of real
wars with sides and winners and losers. Harm-reduction strategies are less likely
to be adopted under such a metaphorical understanding of the subject.?° Even with-
out considering the physical processes of connection happening within the brain,?!
metaphor’s materiality emerges out of its shaping of experience.?? We live by meta-
phors and they are attached to phenomenal experience and ontology — the meta-
phoric description of how things are is not neutral or natural, but shaped by culture
and power and shapes how we experience the world. Metaphors function simulta-
neously through resemblance and difference and generates a new meaning distinct
from the “original” subject and the metaphor used.?® The “truth” revealed by meta-
phor is held in the tension between the subject and the metaphor in a process of
play that keeps the different concepts connected.?*

However, law’s metaphors work differently.?® Legal categories are metaphors
that transfer the subject into the legal realm but tends to enact an erasure of the
original subject and its context, rather than keeping it in play and in tension with
the category.?® The fully embodied flesh of beings is represented in law by abstrac-
tions, reductions, and masks.?” Sensation and affect — those twin animators of flesh,
body and life — meet law’s hostility to their incalculability and are winnowed down
to the relevant facts to the case at hand.?® A person becomes a legal person — that
great legal fiction that is useful precisely because of its generality and lack of
flesh.?” Only that which is emptied of pre-existing life can be taken as a legal device
to be applied to something else completely different to what it has been applied to
before. Thus, we find that the mask of the legal person fits both a natural person
and a corporation and everything else in between equally well, which is not at all,
except to the extent that it is useful to see the mask as fitting.*°

Law’s metaphors are different because law’s material is different. The concep-
tual system of law is already an abstracted language that erases difference and per-
forms an effacement — substituting the thing for the legal concept and keeping the
legal concept dominant and fixed whilst excluding alternative formulations and
other possible relations to law.?! The abstractions and textual conceptions of law
are a fundamental part of law’s efficiency. Law simplifies the complexity of the
world and all the relationships and interrelationships within it. Through the crea-
tion of legislative and judicial definitions, commensurable categories and through
limiting the scope of its vision to only that which is legally relevant, law provides a
measure by which vastly different things can be compared.?? This usefulness of law
in its simplification of the world is also what gives rise to its exclusionary character.
Positive law — the institutional iterations of law through legislation, courtroom
judgments, legally authorized acts and the rules that govern these — is haunted by
what gets left out of law.?® Law works in language and is its own language.?* It is a
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seemingly closed system of rules that determines difference — between what is itera-
ble as law and what is sensible o law and what is deemed outside of and irrelevant
to law. In the transition of a material subject into its legal category, the subject
becomes dematerialized.?® Legal metaphor in the form of legal categories appears
to work not through the connection of and tension between different concepts, but
through a complete transition of the subject into an enclosed legal experience.

Asylum seekers travelling to Australia by boat are defined by the legislative cat-
egory of the “unauthorized maritime arrival” and this metaphorical shift then
defines how the rest of the legal system and its actors view them and the limits of
what can be done to them. The way that this legal metaphor operates demonstrates
the danger of abstract legal metaphor in creating the conditions for state violence.?®
Whilst the legal category may be emptied of meaning, context, and flesh, it is pre-
cisely this abstraction that allows the state to expand the limits of its force because
the metaphor keeps us at a distance from seeing what is really happening and from
seeing the alternatives to law’s impoverished subjects.?” The next two sections out-
line the legislative history of this legislative category and of the political images rep-
resenting asylum seekers as boats that arose in conjunction with the category’s
enactment in law. Although there is a stylistic contrast between the dry and boring
language of legislation and the symbolic and melodramatic tableau of political
advertising, both legal metaphor and political metaphor work to construct a for-
bidden subject that excludes the actual people seeking asylum from being repre-
sented and from agency before the law.

HOW ASYLUM SEEKERS APPEAR IN LEGISLATION: THE UNAUTHORIZED
MARITIME ARRIVAL

In Australia, the legal changes motivated by the state’s desire to regulate the border
and prohibit asylum seekers from arriving by boat have been well documented.>®
The years after the TAMPA incident — the rescue of 438 asylum seekers from the
sinking Palapa by a Norwegian commercial tanker ship that resulted in a standoff
with Australian authorities when they refused to allow the ship to dock at
Christmas Island — saw a rapid succession of legislative change followed by chal-
lenges in the High Court contesting those changes, followed by further amendment
to the law.?® This has resulted in legal transformations, including the concept of

»40 where specific islands in the north were deemed to be beyond

“excised territory,
Australian territory*! for the purposes of the Migration Act 1958, and indefinite
detention of asylum seekers.*? Some of these changes have been deeply radical and
not without controversy and yet rather than provoking mainstream political debate,
the positions of the two major political parties in Australia narrowed into bipartisan
consensus.*® The subject has almost become mundane and yet when we remember
what is now possible in law — indefinite detention without judicial adjudication,

boat turn-backs at sea,** and offshore detention that Australia is not accountable
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for, despite being instrumental to the funding and operation of detention centers in
Nauru and Papua New Guinea®® — it bears examining how these radical changes to
our understanding of the limits of the law have come about.

Before 1994, asylum seekers were included under the broad category of “illegal
entrant.” After 1994, with the introduction of the comprehensive visa and points
system regulating migration, asylum seekers became “unlawful non-citizens,” a
term meant to get rid of the criminal implications of the “illegal entrant” tag, in line
with the Refugee Convention. An unlawful non-citizen was simply any foreigner
who was in Australia without a visa. At the same time, mandatory detention was
introduced for all unlawful non-citizens until they were granted a visa.*®

The term “offshore entry person,” which arose out of the spate of 2001 amend-
ments to the Migration Act,*” explicitly states that the subject of law is a person
and that they have “entered” into Australian territory, but because they entered in
excised territory, are taken to not be within the migration zone for the purposes of
the Act.*® Entry implies that the subject has come from somewhere — you enter a
place from another place. There is a continuous journey from the outside to the
inside of the territory, with the sea border of the excision zone as a gateway into a
particular category of legal status where the regular operation of the migration law
is suspended. The definition of the “offshore entry person” also had to be read in con-
junction with the definition of the areas defined as being excised from the Austra-
lian migration zone, focusing the law on geography.?® The status of being an
“offshore entry person” severely limited access to the visa application processes and
made it a matter of ministerial discretion to allow a valid application to be made.*®

In 2013, the term “offshore entry person” was replaced with the category of the
“unauthorized maritime arrival.”® Now, the person has disappeared and the
implied journey carried by the word “entry” has been erased. The effect of this legis-
lative amendment was not just to change the term but was to have the effect of
excising all remaining Australian territory from the migration zone to those who
have arrived unauthorized by boat. This was done by making the body the object of
excision through focusing solely on their means of arrival by boat as the determin-
ing factor in attracting the legal status. The status of the person arriving by boat
was no longer constructed from examining the geographic details of their entry into
the national space but inhered at the moment of arrival in Australia by sea. Law’s
definition of the “unauthorized maritime arrival” effectively draws the boundaries
of national law onto the body.

This denial of legal presence despite physical presence, through the enactment
of complex definitions of the asylum seeker legal subject in law, is named by Guy
Goodwin-Gill and Jane McAdam as one of the “creative” strategies some nations are
taking to prevent the engagement of their international obligations.’® In dealing
with arrival, what we are dealing with is law’s dominion over the things that are
present in its territory. The legal subject that might be able to assert a claim under
international law becomes an object whose only significance is its presence within
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the territory. It is the subject with political life that disappears and an object, a pure
presence upon which the law acts, which emerges.?® The legislative consequences of
being an “unauthorized maritime arrival” is immediate exclusion from being able to
engage the provisions of the Migration Act and being barred from making a valid
protection visa application.?® Through the operation of provisions that allow deten-
tion and removal from Australia to be made by authorized officers of the Common-
wealth, the unauthorized maritime arrival is effectively conveyed into Executive
control.®®

The category of the unauthorized maritime arrival is of such generality that it
could apply as much to an asylum seeker, or literally any object that passes through
the sea border and finds itself on the Australian side between national and interna-
tional legal orders. This definition is engaged in an active process of emptying the
subject it signifies of all content except the fact of its presence. This fact of presence
is sufficient to trigger the executive’s coercive responses that are designed to police
the border. Here, fact predetermines judgment and the “unauthorized maritime
arrival” invokes strict liability for its appearance. The legal structure of strict liability
compresses fact, responsibility and judgment into one and the same.?® The underly-
ing aim of deterrence means that exclusion must be absolute or, as the political rhet-
oric suggests, it will not work.?” The “unauthorized maritime arrival” is then a vessel
for policy, the legal manifestation of a political discourse of border control where all
objects that come into the state’s immanent view of its maritime surroundings will
be tracked and captured.’® The paradigmic “unauthorized maritime arrival” is not in
fact the figure of the human asylum seeker, but a boat.

HOW ASYLUM SEEKERS APPEAR IN IMAGES: BOATS AT THE BORDER

The legislation defining asylum seekers who arrive in Australia by boat as
“unauthorized maritime arrivals” was passed by the Australian government in May
2013.%9 In July 2013, after a memorandum of understanding had been agreed to
with Papua New Guinea that asylum seekers coming to Australia would be reset-
tled there, an advertising campaign was launched picturing a boat on the water
with text announcing that those who “come here” by boat without a visa would not
be settled in Australia (Figure 1). This is the “By Boat, No Visa” campaign. The
then Labor government was voted out in September 2013 and the new Liberal-
National coalition government launched the “No Way” advertising campaign in sup-

port of “Operation Sovereign Borders,”%°

which again depicted a boat on the water
telling potential asylum seekers that they “will not make Australia home” if they
arrive by boat (Figure 2).

In the “By Boat, No Visa” image, the boat has been firmly captured within the
Australian frame — the message is that you may come, but your presence on such a
boat will bar settlement in Australia. The spatial positioning here is that the boat

has “come here,” that is that it has arrived in the national space but its passengers
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Figure 1. The “By Boat, No Visa" campaign.
Source: Department of Immigration and Border Protection. Reproduced under a Creative Commons
Attribution 3.0 Australia license.

Figure 2. The "No Way" campaign.
Source: Department of Immigration and Border Protection. Reproduced under a Creative Commons
Attribution 3.0 Australia license.
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will be denied their assumed goal of settlement in Australia, bringing up evocations
of “economic migrants” as opposed to the desperate need of “good” refugees who can
be framed as only seeking safety and nothing more.®! Its temporal frame includes
the past (the asylum seekers and the boat have come from somewhere), the present,
and the future (now that you are here, your situation will not be improved by man-
aging to get within the borders).

In the second image the boat is now a much smaller figure, on the horizon of a
choppy ocean. The image here is flatter — Australia itself is out of reach. The mes-
sage is that you may reach the edge of the horizon of the national space but you will
not get any closer and Australia itself is banned from you, with the image of
Australia inside a prohibition sign, resembling “No Smoking” signage. Australia’s
coat of arms is stamped at the top to give the appearance of an official message, and
the words “Australian Government” are inscribed below. The coat of arms and the
image of Australia give legitimacy to this governmental action through conflating
the protection of the nation with the actions that the government authorizes itself
to do in “stopping the boats.”

The sea and the text here produce affects of anxiety over chaos and the pleasure
of reasserted control. Imagine the images without text or boat — just the sea, blank
of human presence, liquid and in flux, undistinguishable from any other patch of
sea and therefore unconquerable. This image would be of a surface that resists the
assertion of jurisdiction as there would be no reason for law to exist without
the ability to demarcate and claim. And yet, from the perspective of the sovereign
the horizon lies in relation to it. The sovereign’s horizon is not only “as far as the
eye can see” but also beyond it. This is because the sovereign always extends its
powers as far as possible,®? and as long as the sea’s surface appears unpopulated,
sovereignty’s imagined domain could stretch forever. The potential for law is always
present.

The sudden presence of the boat calls law instantly to it and makes visible the
border that it has breached by suddenly becoming a forbidden object upon the previ-
ously indistinguishable sea. At the moment of breach, the border is reasserted
through the deployment of legal devices of disembodiment that exclude the poten-
tial of the lives on those boats to becoming citizen lives, and through the writing
over of the space that takes place in these discursive images. There is a demarcation
made between entering the maritime territory and the consequential inability to
enter the land territory and “make Australia home.” The presence of the boat is reg-
istered as a thing that law and the sovereign are called to and are capable of dealing
with, but the thing itself will have no agency to engage with Australia in any other
way than as passive objects.

There is both absence and presence of the human subjects of the message pre-
sented. They are absent visually but also present through being elliptically addressed
to by the text (which of course, is also a significant visual element of the images).

4

The collective “you” of the address, representing asylum seekers, is through the
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combination of text and image, compressed into the metonym and category of the
boat. The asylum seekers in becoming the boat are in turn tainted by that boat’s
affective associations with danger and illegal people-smuggling activities.®?

The scene created in the “No Way” campaign is spaceless and the bodies are
mere containers — they become a metaphor for a muscular, all-seeing sovereignty
performed through the maritime drama of interdiction and interception. In a video
that accompanied the launch of the “No Way” campaign, the then “Commander of
Operation Sovereign Borders” Lieutenant-General Angus Campbell stands as a
superimposed figure over the image of the sea and the boat, with the “No Way” text
next to him.®* The boat appears smaller in the fame than every other element now,
including the words. In contrast, General Campbell, who is named by the embroi-
dered tag on his uniform, takes up over half the frame. It is a mythic scene, recreat-
ing the foundational inscription of the colonizer’s claim of sovereignty over the
nation. Stephanie Jones and Stewart Motha describe these kinds of performances
of absolute power and knowledge over space as “anxious sovereignty,” prone to fic-
tionalizing space and the real bodies that inhabit space.®® Here, whilst the actual
bodies of asylum seekers and their ability to make a claim before the law is de-real-
ized and transformed metaphorically into the image of the boat, sovereignty is
reified into a militarized and masculine figure which looms Leviathan-like and
guards the border in its omnipotence. The real becomes abstract and the abstract
becomes real® in a substitution that completely removes the asylum seeker bodies
from frame, overwriting them for the only body who is permitted at and who rules
over the maritime border space — the sovereign.

THE BOAT AND THE BODIES

This section analyses in more detail how the metaphor of the boat functions in
Australian refugee law and discourse. The unauthorized maritime arrival and the
advertising images are two sides of the same figure of the forbidden boat and it is
this figure of the boat that must be interrogated and kept in play, to resist its reduc-
tive de-materialization when acting as a legal metaphor. The law here performs a
magic trick using metaphor — replacing asylum seeker subjects with a boat, which
then allows it to use further force upon this greatly denuded subject. Whilst the
advertising campaign images play out the high drama at the border, the technical
definition, which does all the work in conveying asylum seekers into state coercion,
resists looking through its flat, legislative language. In this instance, we do not
have to go far to uncover the “aesthetic practice” of law,%” which relies on the deploy-
ment of drama and banality respectively to illustrate the righteous force and affir-
mation of sovereignty that the law represents and to embed the exceptional
consequences of the offshore and indefinite detention of bodies that have committed
no crime within normality through the innocuous order of the administrative legis-
lation of the Migration Act 1958.
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The law and images outlined above are synchronized in their depiction of the sub-
ject of border law (i.e., the asylum seekers) as boats and are a perfect representation
of the dematerialized nature of legal metaphor.®® The boat is a figure that is
de-spatialized and de-historicized by its location on the liminal border, which is a
threshold and a between-space and then again by its stipulation as an “arrival”, which
completely negates the specific and material history and movement of how it got there.
Whilst a thinking, acting human body is not a necessary condition for a legal person to
exist, a disembodied human is much easier to firstly reduce the legal personhood of
and then to enact state violence upon.®®

Gillian Whitlock has argued that the image of the boat coming towards Aus-
tralia is one that displaces the asylum seekers who are actually on board.”® The
image of the boat that law and the “No Way” advertising campaign constructs is
placed at a distance from the territory so that nothing would register as testimony —
the state, its institutions, and its citizens are too distant to hear, see, touch, or smell
any communication from the asylum seekers. The image of the boat renders them
both incapable of sensing and refusing to sense any legal or humanitarian claims
that those on board would seek to use to engage Australia’s obligations. This dis-
tancing of sense-ability allows the government to make the boat appear only
through the limited frame presented by the government. In this frame, the boat is
configured “as a sign of invasion and contamination.””*

Australia’s concern with borders, bodies, and boats has also been highlighted by
Suvendrini Perera in her book exploring the particular insular imagination that
occurs from Australia’s island isolation, colonial history and the dramas that symboli-
cally and in reality play out on the beach as the threshold zone between the sea that
connects the land with the “outside” world and the solidity of land and national juris-
diction.” The metaphor of the boat, then, emerges as a congealment of specifically
maritime anxieties and arose out of a political context that emphasized “stopping the
boats” as the highest and only priority, both as a matter of compassion in preventing
deaths at sea, and as a matter of protecting the border.”® The metaphor of the boat
acts as propaganda that stops or sidesteps thought about the body and abandons them
to the exclusion.” Discourses that transition asylum seekers out of their embodied
being into emptier disembodied categories pave the way for, and justify, a legal cate-
gory as abstract as being a mere “arrival” — a presence in the territory and a problem
for regulation. The boat on the water stands in as metonym for the entire “problem” of
unauthorized, unlawful presences within the state territory. Metaphorized in this
way, all measures are permissible in solving the problem of the presence. They are rec-
ognized just enough for law to authorize violence towards them as a generic problem of
presence whilst being kept away from any mechanisms of recognition that would allow
them to challenge their treatment and make claims for the right of their presence.

Being designated as a boat is the equivalent of the mark of the homo sacer. The

t,”75

homo sacer cannot “perform any juridically valid ac and being outside the pro-

tection of the law also means being unable to invoke or to use it. What happens to
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asylum seekers is largely at the discretion of the immigration minister and their
delegates, including control over their movements and applying for visas on their
behalf to the countries they are transferred to.”® The status of being a boat — that is,
of being classified as an “unauthorized maritime arrival” — is what strips the asylum
seeker body of protection and nullifies their claim for law, reflecting a technocratic
way of viewing the movement of bodies. It is also an act of designation that is inti-
mately bound up with the discourse on sovereignty — Agamben’s analysis of sover-
eignty finds that it is the act of being able to cast life into bare life that is
constitutive of sovereign power.”’

Former Prime Minister John Howard’s 2001 campaign speech which famously
stated that “We will determine who will come here and the manner in which they
come”’® epitomized the rhetoric of the vital importance of border control, which has
through successive legislative amendments altered the law and its logic. Howard’s
speech was a rallying cry for national sovereignty. Its rhetorical flourish lasted
beyond the moment of the speech and made it subsequently easier to argue against
any objections to specific policies as potentially weakening border security and an
invitation to refugees and people smugglers to be the ones who “choose” to pass
through the border by their own agency.”® Although the “we” of the speech referred
to the Australian people, in practice the only people who could do the choosing were
the immigration minister and their delegated officers. The boat, as a trope of threat
and sovereignty, forecloses the legal and political imagination and embeds power in
the executive officers of the state.

Longstanding national anxieties about boats are used in order to build a narra-
tive around the rapid and extreme legal changes that have occurred in Australia’s
migration law, but how do we get from political rhetoric to a complete legal regime
that treats the exclusion of asylum seekers as absolutely essential to the integrity
of the border, and by extension the state and nation? Goodrich’s work on legal
emblems illustrates how medieval emblemata grounded the construction of norms
of governance and law, tracing connections between theological symbols and their
use to legitimize and transform the authority of law, such that these images are a
juridical genre that we can read in order to find out how these norms were under-
stood and disseminated.®® Convergences between image and law, affect and juridi-
cal text, emerge in periods of legal change that requires the making of myth to
stabilize, facilitate and ossify the change. This floating of the signified beneath the
stable signifier is what Roland Barthes calls myth — a “force of stability” — that
Desmond Manderson argues is actually a force of mobility, acting as “transitional
objects” that change the world by hiding that change beneath the stable trope.5!

The metaphor of the unauthorized boat provides a stable signifier that bridges law
and the political discourse about law, dematerializes the actual asylum seeker body
and reifies sovereign power whilst concealing its explicit violence. One boat is capable
of standing in for many things, solidifying different “levels” of meaning which can
come into play at any time depending on who is evoking the trope and for what
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reason. Overall consistency between the different messages communicated at each
level is not necessary and contradiction, at least in a moral sense, are entirely possi-
ble.®2 What is important is not the realism of the trope of the boat but what it is made
to mean and how the boat transfers asylum seekers into the trope and then erases
them. This is a part of the general problem of law — it is always missing something in
its translation of the world into legal text, but this absence of full and potentially pro-
testing subjects is highly useful to legislators in bringing about complex policy
changes. It is also inherent to the structure of legal metaphor, enacting an effacement
that then forgets the effacement, like a coin polished of its marks and returned to cir-
culation.®® The image of the boat remains in circulation without its bodies, emptied of
its original content, and filled in with a story about sovereignty and borders.

The mythic scene is not only incidental in the dramatic advertising images that
frame the issue as one of a struggle between sovereignty and outsiders, but actively
transforms legal understanding. Australia’s implementation of the Refugee Con-
vention remains within the legislation,®* but the boat is permanently “held at sea”
by the sovereign gaze, incapable of accessing the provisions of the general law,
whilst being captured within the state force authorized against them because of
their diminished status. A bodiless boat cannot speak or make legal claims; it can
only be moved. This myth forecloses the possibility of seeing the bodies that cross
the border seeking asylum as such and changes the narrative so that asylum
seekers on boats becomes a story about the border. Refugee law is transformed into
boat law and boat law is border law.

Here, law is written onto the body in order to erase it and turn it into an expres-
sion of the ineffable border, cast as a disturbed liquid surface between the boat and
the nation. Franz Kafka’s short story In the Penal Colony®® illustrates how such
mythic constructions of law are as much a matter of internal national myth as it is
about projecting a forbidding image to those outside of the nation. In the story, an
enthusiastic administrator of a penal colony describes to a traveler the working of a
capital punishment apparatus that uses needles to inscribe the offender’s sentence
deeper and deeper into the body. All the while, water clears the blood away into a
ditch so that observers can see the sentence being written through the glass surface
of the inscribing machine, until the body is completely punctured with the sentence
and flung into the ditch by the machine. The idea of the law-writing machine is that
the text will disappear into the flesh, and along with it, the legal lesson. Sentence
and legal sentence are one. Signifier and signified are unified in this law machine.

In the myth of bodies becoming boats, the sentence of the crime of being a boat is
written onto asylum seeker bodies. The mythic image of the boat remains at the
maritime border but the real exercise of bordering off takes place upon the body,
which is always excluded, even when it is physically within the geographic space of
the nation.®® Because of their designation as “unauthorized maritime arrivals,” asy-
lum seekers who come by boat can never apply for a valid protection visa to normal-

ize their status, and can only do so by a decision of the immigration minister.®”
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Legally, they remain where the myth dwells, in the maritime space just outside the
nation, stopped by the sovereign. There is also a synergy here between the underly-
ing assumption of the logic of deterrence — that the punishment of the representa-
tive few will stop others from attempting the forbidden action — and the idea of
effacing the body in order to write a lesson that is only visible to the spectator. In
Kafka’s story, the body is meant to know their sentence through the pain, whilst
observers will read it through the glass.

Although the myth of the boat is ostensibly directed outwards from within the
border to potential asylum seekers, its meaning is read and understood within the
border. It is within the border that the myth does the most work transitioning legal
understanding whilst promoting the myth that this is all in service to the stable sta-
tus quo of sovereign borders. The radicality of the legal changes is concealed
beneath the device of the boat.

BODIES AS MATTER THAT MATTER

The preceding sections have shown how law and image work together through the com-
mon metaphor of the boat. The substitution of the asylum-seeker’s body for the boat
enables their exclusion from the law, whilst generating myths that enable radical legal
change to occur by constructing the boat as a transitional object. Meanings proliferate
around the metaphor of the boat and its over-determination spins a narrative where
the erasure of the body becomes the power of the sovereign at the border. The body —
the singular, fleshy one having moved from a place where the sense of home has col-
lapsed (or perhaps from a place always hostile to them) towards a place of a potential
new home — is what has been excluded from law and the political discourses about asy-
lum seekers, compressed into a collective category of mere disruptive presences violat-
ing the border of the nation. In the process of “carrying over”®® the asylum seeker into
the law via metaphorical substitution as a boat, we are carried away from the body.
Focus on the materiality of the body has been facilitated by the critical turn towards
space.®® Andreas Philippopoulos-Mihalopoulos compellingly argues that “spatial
justice” requires an orientation towards the bodies that are always in a process of posi-
tioning themselves within the lawscape.”® The question of “does the body suffer?”! is
an attempt to move from a framework of legal legitimacy in the use of force to a vis-
ceral, vital and sensate question. The law will remain mute before this sensational
question, but the muteness will come out of law’s incapability of dealing with affect,
rather than law’s superiority above non-legal and non-linguistically askable questions.
Under such a framework, the legitimacy of asylum seeker presence becomes what is
irrelevant here, although the focus may simultaneously shift to the cause of the suffer-
ing. “Was the unauthorized maritime arrival legally moved to an appropriate desig-
nated offshore processing country?” is a fundamentally different question to “Are we,
through law, making the body suffer?” It is the question posed by the sensations of the
body that break through the cage of legal discourse and into the material, ethical
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question, and where I hope the deconstruction of legal metaphors will move us.
Although this paper has focused on how the body disappears into legal metaphor, the
needling away and play with meaning is far from complete. It is possible from this point
to animate the body, bring it back into the fold and see what happens.
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