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1. A HEAVY INHERITANCE

The historical process in which the idea of justice is worked out is closely related to the formation process of not only the States but also of the political society. If we take the evolution of the Western societies, it clearly appears a set of people from where emerge the main notions of the State (the authorities), of the Nation (a group of  adult individuals losing their statute of subject to become political actors) and of the Society which, in its evolution, tries to  reach an unstable compromise between national sovereignty and despotic authority, divine law and aristocratic liberalism or between liberalism and (Caesarism). 

From all this evolution, a national political space is born and asserts itself along with  a spreading of the political practices in the mass (politicization of the masses) and a progressive substitution of violence by the ballot paper (the defeated accept the verdict of the polls). Indeed, during all XIXe, as during part of the XXe century, emerged the early beginnings then the ripe fruit of a parliamentary Republic with its republican culture, its public space and its citizens. Thus, gradually is established the strength and (pregnance) of the French State guarantor of the general interest with its republican civil servants, its teachers, its judges and its army. Parallel to that, in the civil society the catholic authority is replaced by the laic authority (Magistère), public meetings arise and  proliferate as well as the plural press  whereas competitive election takes the place of the non competitive one. I will not go into the details of all the developments of such an upsurge of modern politics in a so developed society as was the French one during the two last centuries.

But as soon as one considers the evolution of the ties between the State and its institutions, those of the law and justice in the colonial context, things change thoroughly, in the facts initially. 

In Algeria, the process of colonization, in its military stage of conquest as during its time of setting a management system of  matters, consisted,  for a start,  of  a systematic destruction of all the institutions, codes and standard values that enabled the Algerian population to be identified like a State and a Nation. During more than one century, all was done to crush, erase the methods of representation, the traditional hierarchical orders and the systems of thought as well as the native beliefs.

In colonial Algeria, the general interest tightly espouses the interests of the high ranking colonists and of the European minority. The catholic religious authority is under the thumb and protection of the conquering army. The election is corrupted and devoid of its sense by systematic vote- riggings of the French administration. The press is muzzled and expresses only part of the opinion, that of the minority. In General, the majority of the population is deprived from its right to citizenship and remains subjected to a right and a justice which draw on sources from elsewhere than from its own history, culture and Koranic tradition.

Algeria, a territory subjected to exception measures and to a foreign justice

First of all, a paradoxical fact appears which is, that in colonial Algeria, it is the majority which is subjected to the statute of minority vis-à –vis  the law and the right; it is, in fact excluded from the right. The justice of Algeria is a European justice. In fact, the European minorities are placed at the key positions of French Algeria. This characteristic is not the only consequence of the manipulation made by the high ranking colonists who would have sought to control the institutions of the territory that they regarded as their homeland. This is initially the policy of France, which denies the colonized populations the equality in the access to public employment. Thus, the absence of the Algerians in the magistrature is mainly justified  by the fact that they were kept away from it;  until 1944, they did not have the right to apply for positions there. The result of this long exclusion is that in 1951 only seven magistrates in practice in Algeria were Algerians known as “Moslems”; on the other hand, they account for 30% of the personnel among the representatives of the law and  officers of the court, positions  that  they could reach since 1866. 

Minority and subordination (subalternité) , such are the characteristics of the representations in the legal system.

Exclusion  from the right to citizenship but also from the right to have access to the magistrature and thus to justice, such is the historical experience  of the  Algerians in colonial Algeria.. 

Colonization thus marked through its history, its rhythm and its sudden starts the life of the high-ranking magistrates. As of the end of the XIXe century, the magistrates belong to a generation where the European population becomes the “European people of Algeria” according to the statement of Charles-Robert Ageron; a  new people who, in the early  beginning of the XXe century, obtained the creation of a colonial assembly, the financial autonomy and proclaimed themselves “Algerian” in a land that does not belong to them..

In addition to the origin and real- life of its personnel, the colonial character of the justice of Algeria is due to the fact that it is the manifestation of French sovereignty on a conquered territory. In the facts, such a logic resulted in an assimilation of the justice of Algeria to the justice of metropolitan France: Moslem justice is gradually reduced while in 1954, following the metropolis example, Assize courts , criminal courts and Justice of peace  squared the territory.

However, some specificities characterize French justice in Algeria. While in France, the ordinary competence of the police court magistrate  is limited to the civil matters, in Algeria, it can extend to penal, for the preliminary investigation of  crimes and  offences; it is under the terms of this particular competence that the Police court magistrates examined a great number of matters involving Algerian nationalists between 1954 and 1962.

The police court magistrate invested with widen competence, represents, in his sole person, the whole of the legal institution. One “sole person” for multiple missions that grant  the latter very broad powers: “civil judge, judge sitting in chamber to deal provisionally with matters of special urgency, court magistrate, criminal magistrate and  Moslem judge” , as well as “prosecutor representative , sub delegates of examining magistrates”. Such a concentration of powers  is characteristic of a colonial territory on which the French sovereignty, to appear is incarnated in local representatives invested  with important prerogatives.

The exceptional character of these jurisdictions holds in the definition of their competence, founded on the supposed belonging to a religion  used as a discriminatory mean between the inhabitants of the territory: These jurisdictions  were entitled to judge some people - the “Moslems” - and not the others; in other words, a European and an Algerian culprits of the same infringement were not liable to the same jurisdiction.

The official receivers reigned a long time supreme over constituencies of 30.000 - 60.000 inhabitants, holding together the powers of administrative, police and legal authority. The colonial magistrates belonged a long time besides to the department of the Colonies and not of that of Justice, which made it possible for the administration to intervene in various ways in the organization and functioning of justice. 

Colonial Algeria is thus usual of a system of exception that   reveals  its colonial statute: during decades, justice, evolving in an exceptional environment, did not function there as it did  in the metropolis. Falling under this long colonial past, the system of repression established after the 1 " November 1954 is the heir of it. 

.

The state of war, Special powers and expeditious procedures.

The repression implemented the shortly after on November 1, 1954 dates from the triggering off of the war of liberation and borrows ways already paved by history. French justice had already functioned as an instrument of repression of  nationalist political movements. It added to it the practice of torture during interrogations and heavy sentences. 

Justice is integrated into a system of repression which does not draw aside from the processes being at the limits or outside the law: justice is not but a weapon complementary to many others. It is effective only if it were judiciously, opportunely and widely used. It is an instrument at the disposal of the army among others, with for specific vocation, the dismantling of the politico-administrative structure of the FLN. “In France, one condemns nobody to death if the murder with premeditation is not proved. In Algeria, the attempted murder and even the complicity of attempted murder are worth death sentence”.

No conflict thus arises between military authorities, legal and political ones on the functioning of justice. In spite of divergent logics, all agree on the needs for repression. However, the year 1957 is a witness of a war which escaped the law. In all legality, the courts more and more largely apply the regulations of the special powers; but, in the limits of legality, is implemented  the house arrest measure which makes it possible to hold and question suspects without any acknowledgment on the part of legal authorities, while, outside the law, tortures hasty executions, and cases of lost persons multiplied.

Thus, all along the war of liberation, a justice develops with the limits of legality or straightforwardly out of legality. It is this heavy inheritance of the right and the justice of exception in a territory of exception that  will have to be endorsed by the independent Algeria.

2. The IDEA OF JUSTICE SUBJECTED TO THE STATE DESPOTISM DURING THE POST-COLONIAL TIME

The dysfunctions marking the State and the right to independence did not but get aggravated after independence; they testify to the deep ramifications between the colonial State and the national State (post-colonial). As a  starting point, the law dated  12/31/1962   renews the French legislation and indicates to which point, from the beginning, the Algerian right was deeply marked by this paradox that is to see Algeria changing legislator without changing legislation. 

“Algeria condemned itself when it disavowed the colonial administration in a remarkable text (charter of Algiers)… and took the place of it by replacing the colonial civil servants by Algerian ones”. 

The first even exclusive function assigned with the right which is revealed to us by this renewal, lies in the legal investment of the authority in place. The limitation of the various centres of powers was a mere lure. 

At the independence, Algeria did not possess its own  draft of right, in spite of the divergent points of view. Some traditional principles were certainly borrowed from the French system and remain present, in theory, till today. It is, on the whole, all that refers to the legality system, even if this system has really never functioned in an effective way. If one were to inventory the links between the French right and the Algerian right, one easily recognizes the marks and the abusive practices of the colonial French right. The renewal of the French right was done under such conditions that the authoritative framework where the legal provisions were to evolve, largely allowed the perpetuation of the practices and the infringements made to the honour in the colonial State. 

The colonial right, in the image of the State of same nature, was initially described as a right of violence at the entire disposal of the  interests of a colony of settlement. With the colonial right, the French lawyers recognize the “special” character, which means, compared with the French right of the metropolis, a system of exception. It will be understood why colonial justice was never put up with the principle of  separation of powers. 

To flee the justice of the colonial State, the Algerians develop the recourse, always current, to some forms of parallel justice, “sometimes ignored by the  French authorities”. To these practices, it is necessary to add land spoliations and the concept of the right of property, used in a one- way manner, .as well as the electoral fraud, that is a true “Institution of the State" 

Ultimately, if there is a direct relationship with the French right, it is with the colonial French right. It is the latter which was applied in  the Algerian ground and which largely contributed to shape  the society. The national framework was not able at all to receive the French legislation removed from its colonial practices. Such an experiment would have supposed a democratic system pluralism and political and legal traditions of contest  and limitation of powers. By considering  again the French legislation, the constituent Assembly provided an additional condition - among others - to extend, if not the colonial legislation a concept of the right which deeply roots its practices in a society privileging a “legal culture” of utilitarianism and repression. This option encouraged the establishment, for a long time, of an excessive recourse to legal legislation (juridisme) that does not meet the needs and the aspirations of a society for which the right of the State remains obviously external. That creates the conditions of its rejection more especially as far as the holders of this right  being the only  beneficiaries of it, have largely helped to cultivate all kinds of resentments among those who are excluded from it. 

Liberal law, Socialist law, Moslem law, all these expressions sometimes used separately, sometimes for a competitive purpose, in an attempt, since forty years, to maintain the law within a political  trend, did only lead to an  ideological standstill  that could hardly hide the really pursued objectives. By being merely concerned with  making of the right its exclusive instrument, the executive power led to a break between the society and the right of the State . The slow interpenetration  between the system of values and the rules of the right did not take place and the imperative debate on the adoption of a modernity looking right was kept within the scope of the governmental centres of power. In the opposite, the continuous and various references to Islam, on the part of the power centres of the authorities and the State, made of Islam an inevitable reference  when dealing with future matters of the society. Add to what have been previously said, the retaking of the French right and its colonial vehicles created conditions of rejection of a right evolving in harmony with modernist values, as far as  the right , deliberately monopolised by the executive power is considered as foreigner, repressive and refraining all forms of freedom (liberticide).     
