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The publication of John Rawls’ book The Law of Peoples (which in its last and final version appeared in 1999, after a first version published in 1993) resulted in an international twist of the academic debate on justice. In that book Rawls moves from the idea of justice within a liberal society to the idea of justice in the international realm, discussing with a tradition inaugurated by Kant in his well known treatise Towards perpetual peace (1795). 

Relying precisely on the distinction –rooted in the legal tradition since Cicero and reconsidered by Kant- between civil right (ius civitatis vel civile), reserved to the state level, and peoples right (ius gentium), characteristic of the rights of individual human beings at an international scale, Rawls attempts to reactivate the idea of ius gentium. However, this reactivation attempt is marked by an idiosyncratic characteristic, since Rawls translates gentium with the English word peoples, giving this last term a very specific hierarchical meaning that was completely absent in the original term; thus, he tries to secure a peoples’ right by establishing foundations that pretend to normatively clarify the ius gentium in a pretty specific and controversial sense. Because of this, Rawls theory has turned out to be very problematic.

On the one hand, and already in his 1993 publication, Rawls clearly blocks the possibility of generalizing the principles of his theory of justice to a global, planetary scale. Rawls does not, at the cosmopolitan level, start out from a theory of universal equality based on the ontology of the reasonable and equal individuals in accordance with the original position, as stated in his 1972 Theory of Justice, but, instead, he takes “peoples”, considered as specific entities, to be the building blocks of his 1999 theory. The notion of people then appears as a supraindividual entity that possesses a specific moral character grounded in history, institutions and jurisprudence. It is in fact a collective actor endowed with responsibilities and open to be criticized either on the base of its own justice tradition (in the case of liberal peoples) or on the base of foreign traditions (in the case of the peoples placed at the bottom of the hierarchy). Thus, these subjects are endowed, from the beginning, with a moral nature or character.    

Therefore, according to Rawls, all peoples are not equal; on the contrary, they would admit a hierarchy constituted by three categories which, accordingly, found an asymmetric theory of the right of peoples. Those categories are: a) liberal peoples, b) non-liberal but decent peoples, c) non-liberal peoples belonging to burdened societies.

At the top of the scale, liberal peoples are characterized as well ordered political societies, with a strongly institutionalized democracy, which is neutral with regard to individual conceptions of good and which recognises the supremacy of the institutions of law based on the principles of liberty, equality and tolerance. Because of their moral character, these peoples are accordingly qualified as reasonable. This is how Rawls refers to them: 

“Liberal peoples have a certain moral character. Like citizens in domestic society, liberal peoples are both reasonable and rational, and their rational conduct, as organized and expressed in their election and votes, and the laws and politics of their government, is similarly constrained by their sense of what is their government, is similarly constrained by their sense of what is reasonable. As reasonable citizens in domestic society offer to cooperate on fair terms with other citizens, so (reasonable) liberal (or decent) peoples offer fair terms of cooperation to other peoples. A people will honor these terms when assured that other peoples will do so as well” (The Law of Peoples, p.25)

Immediately below liberal peoples, Rawls places peoples that have inherited or established an internal hierarchy between their citizens but that, at the same time, posses what Rawls calls decent political regimes. These are societies that being fair and well ordered are, however, of a religious nature, and are not characterized by a separation of church and state. These are, in short, societies that favour one conception of the good over others and over a conception of justice. Still, these societies are, according to Rawls, “decent”, since their moral and normative commitments are, in general, “convenient.” 


At the bottom of the scale Rawls places hierarchical societies with dangerous political regimes. These are regimes that Rawls calls “out of the law” or “criminal.” There is no concept for this level other than defective and negative qualities in comparison with the two superior levels. These are peoples that due to tyrannies and despotism, that is, due to their political leaders, have turned out to be unreasonable and unpredictable players in the international scene. 

Now, while principles of justice, including the principle of distributive justice (or difference principle), only apply within a liberal society (and so only to liberal peoples), the other two types of peoples specified are left out of the range of those principles. In fact, Rawls thinks that severe poverty is not due to something other than purely internal, domestic causes, belonging to each people of the bottom level of the scale, and so he does not acknowledges or subscribes moral universal negative duties, but only a mere positive duty of assistance for moral subjects, that is, liberal peoples. Instead of considering the possibility of an original position that would ground a cosmopolitan justice, Rawls subscribes the idea of a rule of moral justice with a global scope that would guide the relations of liberal peoples to other peoples; something like a guide of moral conduct for the foreign policy of liberal peoples. In this line of thought, for the relations between liberal and non-liberal societies, only positive duties of assistance and help from liberal peoples towards non-liberal peoples apply, but nothing like distributive justice at international scale. 

This has been considered a serious deficit by supporters of cosmopolite justice, and particularly by Thomas Pogge, who has emphasized, contrary to Rawls (once his teacher) the necessity of generalizing with cosmopolitan and planetary range the very same principles that lie at the core of Rawls’s Theory of Justice (Rawls, 1972), that is, in particular, the need for a global distributive justice principle that compensates what Pogge considers the damage that the rich countries have inflicted over the poor countries (Pogge, 2001, 2005).

At the centre of Pogge’s global justice conception is, in the first place, moral individualism, that is to say, the idea that the subjects of justice are individuals and not some kind of supraindividual entities like rawlsian peoples. In the second place, the principle of universalization, according to which every individual is equally worth of moral attention. And the third basic element of Pogge’s conception is the idea that poverty, the underfulfillment of basic human rights, is explained by an empirical and causal theory about its historical and social origins on a global scale: contrary to Rawls, Pogge does not attribute the extreme poverty of the peoples at the bottom of Rawls’s scale to internal causes but rather attributes it to economic processes originated in the accumulation economic structure of rich countries, from where results what Pogge considers the moral duty of repairing the damage occasioned; thus, he considers absolutely fundamental to acknowledge not only, like Rawls, a positive duty of assistantship, but also the moral principle of negative duty (you must not hurt someone) of the rich countries towards the poor ones.

Now, from my point of view, in Rawls’s theory, as in Pogge’s, the problem of international justice is only considered in a normative sense, as something that the rich countries must do or not do with regards to the poor countries, and not in a political sense, as the construction of a new space of global democracy where at the same time injustice can be limited and the participation of the different peoples in taking care of their own wealth and destinies promoted, in a coherent way with the consideration of the wealth of the planet by everyone. In this sense Rawls’ theory as well as Pogge’s show a strong paternalism where political action of the poor countries in order to achieve a bigger portion of power and participation in the common direction of the destiny of humanity is not considered as very meaningful. 

Jürgen Habermas’s position in these debates allows us to introduce a perspective from which to approach the problem of cosmopolitan justice that is primary political rather than exclusively moral, emphasizing above all the problems involved in the construction of a democratic society in a global scale, subordinating the dimension of global justice to this global political-democratic dimension. In this regard, Habermas has strongly called attention since the nineties (Faktizität und Geltung, 1992; “Kant’s Idea of Perpetual Peace: a two hundred years’ historical remove”, 1995; Die postnationale Konstellation, 1998.) to the role that civil society and its communicational dynamics can play for the democratic transformation of the public sphere, sphere that transcends national borders and could converge towards the gradual construction of democracy of cosmopolitan range.


In this line of thought, followers of Habermas like David Held (Models of Democracy, 1995) and the entire tradition of radical democracy converge on the idea of the global construction of democracy articulated on various levels: local, national, regional, international and global. The key to understanding the difference between Habermas’s perspective and the two precedent models (Rawls’s and Pogge’s) lies in the switch from a moral to a political point of view, that’s is to say, in the priority given to the political-democratic process and its transformative dynamics regarding the dimension of justice as a moral imperative of certain agents in the benefit of others. This does not mean that the principles of Rawls’s theory of justice or Pogge’s cosmopolitan imperatives are left aside within the habermasian discussion about a cosmopolitan political-institutional arrangement, but rather that those topics are subordinated as orientating goals within the pragmatics of the unbounded post-national discussion on the political construction of global democracy. 


However, we can ask ourselves, questioning Habermas’s perspective, how realistic is the idea of such a public communicative sphere of global range when not even at the European scale –and Habermas acknowledges this- can we observe a public space free of coercion and asymmetries of power, asymmetries that in a systematic way distortion all attempts at communicative action. With political and economic power differences at the global level between rich and poor countries that duplicate several times the already scandalous power differences found within the group of rich countries, how is it possible to conceive the possibility of a shared and common public sphere that would provided the basis for the generation of a post-national democracy capable of operating at various levels.     

In this work we try to open up the political debate on these issues......

