Sandro Mezzadra (University of Bologna)

Battles for justice at the borders. The search for a new political subject in the global age

1. Let me begin by saying that I’m particularly glad to have the opportunity of participating in the second “Critical Studies Conference”. The 2005 Conference was a particularly important experience for me. It was an extraordinary chance to get in touch with inspiring scholars, to get an idea of the complexity and of the richness of the South Asian context, and I must say that the insights and suggestions I collected during my stay in Kolkata have deeply influenced my own work and research in the following two years. I’m sure it will be again the case this year.


Needless to say, there is a connection between the topic of the 2005 Conference, “autonomy”, and the topic that has been proposed this year, “spheres of justice”. I remember the very lively discussion on “legal autonomy” two years ago, which seemed to me to be pointing in a pretty different direction, although of course with many overlaps, from the kind of debate going on in the “West” on legal pluralism, especially when the issue of “multiculturalism” is concerned. To put it shortly, I had the impression to be confronted here in Kolkata with a particularly passionate search for new modalities of political and institutional organization and arrangements, while in the “West” I often sense that “multiculturalism” is only conceived of as a kind of “correction” to be made to the body of the traditional liberal democratic “values” and institutions, a correction executed merely to foster their reproduction without fundamental changes.


Therefore I am pretty sure that this year’s Conference will move beyond the conceptual frame that has been proposed some twenty-five years ago by Micheal Walzer in the important book bearing the title “Spheres of Justice”. It was an important book, indeed, but a book that took for granted what today we should not take any more for granted, in an age of permanent war and in the face of the crisis of political representation and of democratic institutions that has become a kind of commonsense truth as far as their coping with global challenges is concerned: that is, the continuity and the perfect effectiveness of liberal democratic tradition and institutions. To think of justice nowadays means in my opinion precisely to radically think of the crisis of this tradition and of these institutions, to take seriously the hypothesis that we are confronted with the crisis of the conceptual and institutional set of arrangements that in a way “contained” justice in the modern age, producing a lot of “injustice” but in a certain measure also representing the framework within which particular configurations of justice could be established: that is, the modern (nation) state.


It is from this point of view that I would like to introduce to our discussion the issue of borders. Border studies have been in the last decade an expanding field of critical scholarship at the global level. The “Calcutta Research Group” itself has played a key role in promoting the critical investigation of borders and borderlands in South Asia. And while one of the most prominent scholars that have theoretically contributed to renew the discussion on the field, that is Etienne Balibar, is participating in the conference, myself and Brett Neilson are presenting papers on the issue of borders, drawing on a series of critical research that has been done regarding the Australian and the European case. I think it is a good occasion in order to raise a couple of relevant questions, such as: Why border studies? What is the connection between the issue of border and justice? Is there a “global” lesson to be learned from the work done in the field of border studies?


Qu’est-ce qu’une «frontiere»? What is a “border” (being this and not “frontier” the most appropriate English translation, and let’s note that the two concepts are not at all synonymous…)? This was the question asked by Etienne Balibar in a seminal talk given by him in 1993 (see the text of the talk in Balibar 1997, 371-380). I think it is worth starting our discussion today by picking up again his answer: the border is the “non-democratic element” that made (and still makes) really existing democracies possible (for a discussion, see Balibar – Mezzadra 2006). To put it in a slightly different way, pointing to another great issue that has been crucial to Balibar’s own work in the last years: border is the “particular” element that circumscribed (and made possible) the partial realization of “universal” values in the shape of the modern (nation) state. If we take justice to be a “universal” element, then it is pretty clear that the border has been at the same time internal and external to justice: it has been internal, insofar as it has been one of the conditions of its realization; it has been external, insofar as it limited, as we can say playing with Hans Kelsen’s language, the sphere of validity of justice itself. I think we can move a step further and we can make the point that the border plays a crucial role in the production of justice, or to be more precise in the production of what we could call the historically given regimes of justice. To raise the question of justice in relation to the border means therefore to take a critical standpoint that highlights the gap between justice itself and any (partial) realization of justice under given spatial and time circumstances.


In a thought provoking chapter of his recent work, The Materiality of Politics, Ranabir Samaddar has investigated what he terms «the notion and practices of governmental justice, or governmentality in the area of justice» (Samaddar 2007, II, 65). He very effectively points to the tensions arising in the Indian case between the «justice-giving machinery» and the «justice-seeking subject», and he more generally stresses the structural excess characterizing justice with respect to every historically given regime of justice. This is a point that has been quite often made in recent debates on the issue of justice, for instance along the lines proposed by Jacques Derrida in his Force de loi (1994). But what I find particularly striking in Samaddar’s approach is precisely the way in which he links the excess of justice with the emergence and the constitution of what he calls the political subject. It is precisely this link (and any tension between the «justice-giving machinery» and the «justice-seeking subject») that tends to be erased by governmental justice: «The political subject wants justice and calls for justice and were it not for that fact, today the political subject would not be the most nonconformist form of our self. But what these judicial practices [that is, the practices of governmental justice] have meant is that one form of experience of justice has been made universal; one historical form made the transcendental form; and now this universalized form seeks to constitute the political subject» (Samaddar 2007, II, 76).

It seems to me that it is worth investigating the issue of border in its relation to justice precisely from this point of view. Borders have been crucial also to the modern definition of citizenship, that is of the authorized ways of «being political» (see Isin 2002) and therefore of political subjectivity. In a way we are confronted here with a peculiar oscillation within the semantic field of the border, and we should further investigate the relation between “borders” and “boundaries”. Anyway, while the boundaries of citizenship have always been contested (and it would be possible to make sense of most social and political struggles in the modern age considering them in terms of a continuous contestation of these boundaries), the very institution of the border is undergoing radical transformations in the present. Every attempt to politically develop the “excess” of justice must take these transformations into account. And it is very difficult to imagine a “political subject” that would be able to “reactivate” nowadays the excess of justice as a subject whose emergence and constitution would take place within what still pretends to be the well established borders of the political.

2. It is quite easy to trace the awareness of the crucial relationship between borders, boundaries and justice back to the already quoted book by Michael Walzer, Spheres of Justice. In the second chapter of the book, Walzer discussed at length the question of «membership». According to him, the very notion of distributive justice presupposes a «limited world», within which distributions can take place. Membership in this limited world (in the «political community») is the «most important good» that has to be distributed. «Most important», in the sense that the decision about its distribution is a preliminary decision that determines all the following choices to be made. It is precisely a decision on the borders and boundaries of political subjectivity, to which the distinction between «members» and «foreigners» corresponds.


It is worth noting that in the years following the publication of Walzer’s work, what he seemed to take as a kind of self-evident starting point of his whole theory of justice, that is precisely that preliminary decision, has become an object of increasing philosophical interest and criticism. The legitimacy of that decision – to which the legitimacy of borders themselves corresponds – has been challenged and questioned from multiple points of view. Looking at the new dimensions of migratory movements in the last decades, among other things, the legitimacy of borders has become a central issue in political philosophy, shedding light on some significant blind spots of the liberal normative theory of justice (see for instance the essays collected in Schwartz, ed, 1995 and in Hashmi and Miller, 2001). To put it briefly, borders seem to point to the strategic relevance of merely factual (and “non-consensual”) elements (the place of birth, “membership” itself) that are not easily subsumed under a normative theory of justice. How could such a (liberal) theory cope with the fact that the perspectives of an individual born a couple of kilometers north of the US-Mexican border are totally different from the ones of an individual born a couple of kilometers south of that border?


In an important book, Philosophies of Exclusion, Philip Cole has proposed a detailed criticism of the series of «asymmetrical arguments» (that is, arguments based on a radical asymmetry between the position of members and of foreigners, of «insiders» and «outsiders») developed by the liberal theory of justice in order to cope with what is increasingly perceived to be the “riddle” of the border (Cole 2000, 53-55). What we may note for the moment is the fact that the reflection on the border has ceased to be a kind of marginal issue in political philosophy and it has rather tended to install itself at its very center. One could even make the point that the whole development of liberal political philosophy in the last two decades has been driven by the need to find a solution to what liberal political philosophers growingly experience to be the “riddle” of the border. It would be possible to mention a series of keywords, such as “culture”, “nation”, “community”, “welfare”, upon which these attempts have centered. And I think it is pretty easy to recognize in these keywords basic references to the main currents of liberal political philosophy prevailing nowadays at least in the Anglo-Saxon world.

3. Isn’t it striking that such a crucial element as the border has received so little attention in political and ethical philosophy until now, scholars working on the issue use have often asked. Maybe it is striking, but it is not difficult to understand it: borders tended to be taken for granted as well as the existence of the (nation) states they circumscribed. In a way, the “marginality” of the border in political philosophy corresponded to its being the very margin (although a fundamental condition of possibility) of the state. My point is therefore that it is quite interesting to ask why the situation has so dramatically changed in the last years. I think that it is precisely because the state itself is undergoing deep transformations that challenge its very position as the “monopolist” of politics that the issue of borders (and their legitimacy) has increasingly come under critical scrutiny. And it is pretty clear that to question the legitimacy of the border means to question the legitimacy of the very form of the state.


Two preliminary points need to be made in order to clarify my position. First, although I’m clearly sympathetic with positions as the one taken by Philip Cole, who challenges the normative legitimacy of the very existence of borders, this is not my position. I’m not making the case for the abolition of borders from a normative point of view. I’m much more interested in a critical investigation of the actual “material” transformations that borders are undergoing in the present – and of the many social practices that materially challenge these borders. And I’m convinced that these transformations and these practices are key both to an understanding of the redefinition of domination and exploitation in our world, and to the mapping of the conditions, of the ground of a new emerging politics of liberation. So I come to my second preliminary point. I have referred before to the “crisis” of the modern (nation) state. I think that a couple of remarks are needed on this point. On the one hand, it is necessary to recall that the crisis of the modern state is not at all something “new”. Since the end of the Nineteenth century, the “crisis of the modern state” has been a key topic in legal and political scholarly discussions in Europe, and one could even make the point that the management of its crisis has been the very mode of reproduction of the state in the Twentieth century. We are therefore confronted with a process that needs to be investigated in its long historical run. On the other hand, although I’m convinced that this process got a new qualitative dimension in the last two decades, I’m very far away from the view according to which (nation) states are withering away with the advancement of “globalization”. I rather agree with the emphasis put by Saskia Sassen (2006) on the strategic role that states (some more than others, of course) play in the transition to new global “assemblages” of power. But at the same time, I think it is very important, once again along the lines proposed by Sassen, to stress the fact that states are increasingly articulating their action with other “levels” of power, fostering the emergence of an “assemblage” of authority, territory, and rights that tends to be radically different from the one that prevailed in the long history of the modern state-form.

Sovereignty and law have been considered in modern times by European legal and political science the two basic criteria of definition of a political space: a territory was defined in its unity as the geographical sphere of validity of a particular State sovereignty and of a particular (national) legal system. Needless to say, this definition was not really able to come to terms with the materiality of colonial expansion, which was not by chance considered a kind of “anomaly” by many classical European jurists (Mezzadra – Rigo 2006). We know that it was not an anomaly, but a constitutive element of modernity itself: nonetheless, that definition of sovereignty and law mentioned above played an important role in shaping the very image of the modern state itself. Nowadays, while a global law is emerging as «centered on a multiplicity of global but partial regimes that address the needs of specialized sectors», sovereignty «remains a systemic property but its institutional insertion and its capacity to legitimate and absorb all legitimating power, to be the source of the law, have become unstable» (Sassen 2006, 242, 415). 

While such notions as «multilevel constitutionalism», «graduated sovereignty», and «graduated citizenship» are emerging in the scholarly discussion, the image of a «mixed constitution» of Empire proposed by Hardt and Negri (2000, chapter 3.5) is in my opinion particularly effective in order to grasp the situation emerging from these complex transformations. But we must always remember that it makes sense to use the notion of «mixed constitution», as well the notion itself of Empire, only if we stress its character as a tendency and not as an already established and fixed model. This means to take seriously into consideration, as a defining element of the concept itself and not as occasional “perturbations”, the possibility of conflicts and clashes on each layer of the multilevel articulation of the «mixed constitution». And at the same time it should imply the necessity of analyzing the production of the “global” space corresponding to the «mixed constitution» as an ongoing and dynamic process. And we should insist upon the fact that this space, far from being “smooth”, is a deeply heterogeneous space.
4. My point is that borders, precisely due to the transformations they are currently undergoing, are key devices in the production and reproduction of this global heterogeneous space. It is not only in political and ethical philosophy that borders moved from the margins to the center: as it has been very effectively shown first of all by Etienne Balibar in many of his writings, this is currently happening also in our political and social experience. Particularly in Europe we have been critically investigating in the last years a whole set of processes that can best be described as processes of continuous undoing and re-composing of borders and boundaries. These processes are reshaping the territory of the main European metropolises, are penetrating within the European labor market and are inscribing themselves within the very shape of European citizenship and constitution in the making.


To sum up a huge literature on the point (see for instance, particularly close to my own work, Rigo 2007, Cuttitta 2007, Transit Migration, ed, 2007), borders are becoming mobile in Europe without ceasing to produce fixed mechanisms of closure, they are becoming “deterritorialized” without ceasing to invest particular places. Crucial to the illustration of this thesis are on the one hand the critical investigation of the so-called enlargement process of the European Union, on the other hand the critical analysis of the new European «migration regime» that is currently in the making. In both cases, what tends to emerge are different degrees of internality and externality to the European space that substitute and blur the clear-cut distinction between inside and outside that was produced by the traditional border of the state. Far from marking the limit of the validity of the European legal system, borders are rather becoming junctures that articulate its projection toward the outside (eastwards and southwards, although in quite different ways). And it is precisely in this way that they define different degrees of internality to the space of the European Union. Moreover, in the management of the so called external frontiers of the EU, new models of truly post-national border control emerged. They are hybrid models: In the new border regime member states cooperate with agencies as the Schengen committees and Frontex (the new «European Agency for the Management of Operational Cooperation at the External Borders»), with the European commission, with «third States», with UNHCR and IOM, as well as with 

NGOs.


Especially looking at the new migration regime, at the new “flexible” modalities of governance and management of mobility, that are emerging in Europe, the point can be made that they aim not that much at keeping migrants out, as suggested by such a rhetoric as the one associated with the image of “Fortress Europe” and also by the extensive use made of Giorgio Agamben’s work in critical migration and above all refugee studies. They rather foster a process of selective inclusion of migrants in the space of European citizenship and of migrant labor in European labor markets. To this process corresponds the production of a multiplicity of legal positions and of new hierarchies. This appears to be a structural characteristic of the new European citizenship in the making, opening up the space where conditions of a new apartheid (Balibar 2001) or of a postcolonial re-emergence of the distinction between citizen and subject (Mezzadra 2006) are produced.
5. I think that especially this last point is particularly important in the context of our discussion. It is tempting to interpret European (and more generally “Western”) migration policies as a kind of simple repetition of the European and Western colonial project. While many “neocolonial” elements can be actually traced in migration policies, I rather tend to think that we should try to take into account both the continuities and the discontinuities with the past, and in this sense I think that it is worth further elaborating on the concept of a «postcolonial condition» (Cole 2000, 198-202; Mezzadra – Rahola 2006). The increasing complexity of the present geography of power makes more and more difficult to make sense of it using fixed categories of centre and periphery, North and South, regardless of the huge divides in the distribution of wealth and power that correspond to the multiplicity of borders that crisscross and shape that geography.


Maybe this is a question we can further discuss during the conference. But now I’m interested in making a somehow more limited point. Especially in postcolonial studies (I’m thinking for instance of scholar of Western Bengal origin, such as Dipesh Chakrabarty, Partha Chatterjee, and Gayatry Chakravorty Spivak), there is a good deal of criticism of “postnational” approaches developed in Europe, and more generally of discourses that are not particularly enthusiastic about the nation and the state. Let me simplify the argument, which seems to me to be pretty much the following: You speak only from the background of European experience, and since the (nation) state is experiencing a crisis in Europe (above all due to the process of European integration), you pretend, with a very colonial gesture, that the same must be happening everywhere. And so you “interpellate” us, scholars coming from the “South”, along these lines, and you don’t take into account the fact that the situation is radically different in our countries of origin, where the “nation” and the “state” are still full of potentialities to be explored and developed especially from the point of view of struggles for justice.

I am not at all making the point that we are living in a “smooth” global world where “local” differences are withering away. I am fully aware of the differences when discussing the nation and the state in Rome and in Kolkata! Nonetheless, I think it is necessary to ask whether the transformations of borders (and therefore of the state form) I was very schematically outlining with reference to the European experience have only a very limited “regional” (or better, “provincial”) meaning, or if they rather need to be interpreted, surely not as a kind of “paradigm”, but as a peculiar variation of a set of processes that are far from being limited to Europe or the West. 


This is first of all a question I would like to leave open for our discussion, so I will be very brief on the point. As far as I can see from my (of course very limited) experience and reading, also when looking at the transformations and tensions that are reshaping the political and economic geography of the three continents that used to build the “third world” significant processes of undoing and re-composing, of fragmentation and multiplication of borders seem to emerge. While in Latin America, for the first time since the age of the liberadores, processes and projects of multilevel integration are increasingly setting the political agenda of the continent, such concepts as «graduated sovereignty» and «graduated citizenship» I referred to above have been recently proposed by Aihwa Ong (2006) as key analytical tools in her challenging analysis of Neoliberalism in East Asia. Both looking at Malaysia and 

at China, she points out the emergence of a kind of «post-developmentalist geography» and politics that are disrupting, most notably through the use of «zoning technologies», the unity of national spaces as homogeneous spaces, producing new kinds of multilevel cross-national  and transnational connections. 


There is a striking parallel between Ong’s analysis and James Ferguson’s recent investigation (2006) of the place of “Africa” in the «neo-liberal world order». Stressing the new role of NGOs in the processes of governance that developed after the rolling back of the state in the 1980s, he is pointing to the blurring of the very boundary between «state» and «civil society» in the African experience. And at the same time he also traces the emergence of «transnational topographies of power», of «new spatializations of order and disorder» that structurally point beyond the national dimension. While he analyzes the insertion of Africa in neo-liberal globalization shedding light on the importance of the creation of «enclaves», as in the case of extraction industry, he gives us a quite dark but very effective image of the meaning of the «global» dimension in the making: «it is a global not of planetary communion, but of disconnection, segmentation, and segregation – not a seamless world without borders, but a patchwork of discontinuous and hierarchically ranked spaces, whose edges are carefully delimited, guarded and enforced» (Ferguson 2006, 49).


Can the state and the nation be still conceived of as the exclusive or even privileged spaces within which to address such challenges as the ones emerging from these processes? While the governance of these processes is increasingly including states in more complex assemblages of power, I think we should also look beyond the state and the nation in order to promote our search for a political subject able to “reactivate” the excess of justice.

6. The global dimension so effectively described by Ferguson is the dimension of global capital, and it is in the production (and in the continuous reproduction) of this dimension that mobile and flexible borders play a key role. From this point of view, I find the notion of lateral spaces, or «latitudes», particularly thought provoking. latitudes, or «lateral spaces». Aihwa Ong proposed this notion within a critical discussion of Hardt and Negri’s Empire. While in my opinion she often tends to oversimplify Hardt and Negri’s argument, I do think that her notion of «latitudes» can be very useful in order to further develop an analysis of the transformations that are reshaping political and economic geography under the sign of global capital. Put very shortly, Ong points to the fact that the stretching of market powers does not correspond to a homogenization of labor control and workers’ politics. «Striated spaces of production that combine different kinds of labor regimes» are emerging, and contrary to the idea of a linear transition from a disciplinary to regulatory modes of control «contemporary transnational production networks are underpinned by carceral modes of labor discipline» (Ong 2006, 121, 124).

While the unity of national spaces in East and Southeast Asia, as I mentioned above, is disrupted according to Ong by «neoliberalism as exception» and by «zoning technologies» that open up the spaces in which «market-driven calculations are being introduced in the management of populations» (Ong 2006, 3), lateral spaces and enclaves are reproducing on a transnational scale conditions of labor segregation that tend to be ethnicized. This notion of «latitudes», helps us to deepen our knowledge of the heterogeneity of the global space of capitalism. But it also gives us a hint as to the complex structure of global time. Investigating the architecture of electronics-production systems run by Asian managers, which «displays a striking interpenetration of high-tech systems with migrant or ethnicized techniques of labor incarceration», she observes that «the «geographical stretching of network economies is often accompanied by a temporal stretching, a regression to “older” forms of labor disciplining epitomized by the high-tech sweatshop» (Ong 2006, 125).

It is a problem we can frame in the terms suggested by the Marxian distinction between «formal» and «real subsumption of labor under capital» (along with the one between «absolute» and «relative» surplus value). At stake in that distinction is precisely a question of different historical times: not in the sense, as it is often misinterpreted, that they merely define two different «stages» in the development of the capitalist mode of production, but rather in the sense that they point to two different relations of capital with time. While real subsumption refers to a situation in which capital itself 

directly organizes the mode of labor and cooperation, producing a kind of synchronicity between the time of capitalist accumulation and the time of production, formal subsumption points to a different situation: to a situation in which capital encounters «already existing» (Marx uses the verb vorfinden) forms of labor organization and discipline (Marx 1857-1858, 405, emphasis added), limiting itself to incorporate (and to exploit) them in the process of its development. Formal subsumption points therefore to a situation in which a peculiar temporal disjuncture inscribes itself in the structure of capital.


Far from being a relic of the past, formal subsumption reproduces itself and crisscrosses real subsumption in the age of global capital. Moreover, as the example of electronics-production systems proposed by Ong shows, we cannot take the distinction between formal and real subsumption as a key to map the geography of global capitalism, as though it were possible to think of the global “North” as the space of real subsumption and of the global “South” as the space of formal subsumption. The problem we are confronted with is to make sense of the articulation between the two different forms of subsumption, of their translation into the unitary language of value. 


More generally, it is the radical heterogeneity of global space and time that makes articulation and translation strategic moments in the concept itself of global capital, interpreting this concept as the hallmark of the capitalist determination of the world we live in (Mezzadra 2007). But articulation and translation are fundamental moments also in order to understand the emergence and constitution of a new political subject capable of reactivating the excess of justice. And while border and boundaries are key operators of articulation and translation from the point of view of capital, we must investigate practices of mobility that challenge borders and boundaries considering them strategic to the search of different models of articulation and translation.


It is from this point of view, looking at the very battles for justice going on every day at the border, that a political reading of contemporary movements and struggles of migration becomes possible and necessary (Mezzadra, ed, 2004). The border itself, as William Walters (2002) very effectively showed with reference to the European experience, is becoming a kind of biopolitical technology that inscribes within citizenship «lateral spaces» around which labor markets can be reorganized. And to consider the border as a biopolitical technology means to stress its key role in the production of subjectivity, that is of a subjectivity conceived of not that much as «bare life» but rather as the Marxian «bearer» (Träger) of labor power.


On the one hand, looking at the border from the point of view of justice compels us therefore to re-discover the powerful Marxian criticism of the liberal theory of justice, centered upon another “factual” element – that is, exploitation – underlying the «surface» of exchange relations (considered by Marx to be the proper site of liberal justice). On the other hand, we must learn to consider borders and boundaries as contested social relations, crisscrossed by multifarious tensions between «border reinforcing» and «border crossing» (Vila 2000) and structurally challenged by social practices that point to a notion of justice that is different from the one they represent (and they produce). This notion of justice, to quote the paper presented at this conference by Brett Neilson, is far from exhibiting «the perfection of the sphere». It is rather a «place holder», once again showing the gap between justice and any historically given regime of justice but at the same time challenging us to think of justice itself beyond the very form of the (nation) state. To disrupt the «lateral spaces» that incarcerate millions of men and women worldwide, to imagine the possibility of «democratizing» the border (E. Balibar) implies a process of continuous and patient translation of the particular languages spoken by different struggles for justice into a new language of freedom and equality. This seems to me to be the most important task of a new political subject in the present, and at the same time the best way to reframe the relation between the political subject and the excess that is constitutive of justice.
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