PAGE  
1

Aesthetics and Representation of Justice

Aestheticising Law into Justice: The Fetus in a Divided Planet 

Anirban Das 



Aesthetics and justice are two categories that, in certain specific senses, work beyond – while not altogether abandoning – the calculations of reason. This is not to say that reason can be reduced to calculability
. To be cognizant of the incalculable is the call of reason, it is to be true to reason, to be reasonable in an extended sense, not circumscribing reason to what is amenable to calculations. To use certain words loaded with meanings, both these categories – aesthetics and justice – involve deciding the moment of responsibility to singularities of events. They work differently, yet in proximity. 



I am using a very specific sense of ‘law’ and a specific sense of ‘justice’
. Laws are abstract principles that guide action. Laws provide the grid of calculus to circumscribe action: ‘what is to be done’ is to be guided by laws, laws that might be revolutionary if not conservative. The legal apparatus provides guidance to imperatives of action in concrete situations. Two points are to be noted at this juncture. The first one is regarding the nature of justice. If justice was a Rawlsian formal notion where the principles of formal justice are only to be applied to the legal system to make the system legitimate, justice would then be, on principle, a law at a meta level: a principle to be applied to concrete situations. To do justice would, in such a thought, be an application of the calculations of the abstract law-like principle called justice. On the contrary, the Derridean notion of justice I employ involves a moment of decision by the judge. This decision is worth its name only when – and it is always and already so in the performative iteration of the law – the imperative of action does not flow automatically from the rules of law. Justice here involves interpretation of the law. And law is that which always, ontologically, begs interpretation. Justice, irreducible to the law, makes law possible. 

 
The second point, intimately associated with the first, is regarding the force associated with the law. The force of law – if not derivable from a formal justice – has to have a ‘mystic’ authority at its origin. Mystic in the sense of not explicable in terms of the logic of the law itself. Following Benjamin, Derrida (2002 a) speaks of two kinds of violence in law – the law-preserving violence and the law-instituting (or founding) violence. The former is the ‘legitimate’ day-to-day acts of violence that law perpetrates: to be a law means to be en-force-able. The latter form of violence is the violence presupposed by the coming into being of the law. It is that act, that performative moment which brings law to existence. For, the moment when a law becomes a law is not derivable from the law itself. This is something like the moment of formation of the new state when some body (‘we, the people’) self-legitimates to give birth to a new state: “… a signature gives itself a name” (Derrida 2002 b, 50). For Derrida, this initializing moment of force (beyond the rationale of the law it institutes itself) is also carried into the everyday of the law it initiates. Rather, the law-preserving violence shows the founding violence in a displaced form. These two forms of violence are separate and same, discrete and continuous at the same time. 


The point is that, the forces that accompany law do not invalidate the necessity of law. Justice, to act in the moment of decision, presupposes the calculations of the law. Without going through the calculus, one cannot reach the moment of justice. Yet, to be just involves, always, the risk of being unjust – not being the unmediated application of pre-fixed legal principles. I move on to the specific problem I want to discuss after alluding to the question of how justice involves an opening out to the other. In Specters of Marx, Derrida speaks of Heidegger’s attempt to think of justice (as Dike) as something that one gives to the other unconditionally, a giving of the accord of the other with his self. This accord is something that the one who gives does not have for himself as it is the accord of the receiver with his self – 

“This offering is supplementary, … it is necessarily excessive …. The offering consists in leaving: in leaving to the other what properly belongs to him or her …. What the one does not have, …, but what the one gives to the other, … is to leave to the other this accord with himself that is proper to him (ihm eignet) and gives him presence.” (1994, 26-27) 

Derrida points at the absences that constitute such a presence of the other. Thus this justice which one gives to the other cannot be a fully present ‘thing’, cannot but be an event always ‘to-come’, not fully present to itself – 


“Beyond right, and still more beyond juridicism, beyond morality, and still more beyond moralism, does not justice as relation to the other suppose … the irreducible excess of a disjointure or an anachrony, some Un-Fuge, some “out of joint” dislocation in Being …, a disjointure that, in always risking the evil, expropriation, and injustice (adikia) against which there is no calculable insurance …?” (27) 



The moment of decision is an aesthetic moment. The singularity of the event called justice is enacted at this moment. This is the moment when the senses, in following their own particular logics, exceed the logical. Exceed without erasing. The decision I am thus speaking of is decision that does not flow from prior calculations of the one who decides. The structure of calculability is stalled at, while leading to, this moment. Like, as Derrida suggests, the calculations of the Law leads up to and stops at the threshold of the dispensation of justice. The work of interpreting the law is, while adhering to the letters of the law, to go beyond its calculations. Interestingly, this points at the openings of law itself: law that is deconstructible yet in an embrace with the undeconstructible justice. 

 
When I name the moment of decision in justice ‘aesthetic’, I have in mind the derivation from the Greek word aisthanomai (“to perceive”) that worked in Baumgarten’s coinage of the term ‘aesthetics’ in his Reflections of Poetry (1735). The connections with “sensory experience and the kinds of feelings it arouses” (Audi 1999) points at the term’s intimate relations to the body. In Terry Eagleton’s treatise on the “Ideology of the Aesthetic”, the body is treated as a resource for a “long articulate rebellion against the tyranny of the theoretical” (1990, 13). Even if one remains undecided over such a possibility for the ‘body’ as material, the body as metaphor is easily recognized as a resource for figuring a domain beyond the calculations of reason. Eagleton has indeed painstakingly traced the itineraries of such a figuration. To take the decision to interpret law in dispensing justice is thus, in exceeding the reasoned calculations of law, implicated in the sensate domain of aisthesis. Not that this exhausts the relationships between justice and the aesthetic. As I hope to show in my instance of a specific debate around the question of rights and responsibilities, visual and conceptual representations of certain figures through techno-scientific and discursive maneuvers play crucial roles in the making of a notion of the just. The central image I deal with is the figure of the fetus in the abortion debate. 

TWO EVENTS 

(1)



In 1971, a pregnant single woman (Jane Roe) in America challenged the constitutionality of the Texas criminal abortion laws, which proscribed procuring or attempting an abortion except on medical advice for the purpose of saving the mother's life. Argued on December 13, 1971, reargued October 11, 1972, and decided January 22, 1973, this was the famous Roe vs. Wade (District Attorney of Dallas county) case
. 

The judgment recognizes and endorses the right of ‘personal privacy’ that endows the woman with the right to decide her abortion, but not in an absolute and unqualified sense. It claims that at some point of time in pregnancy, the interests of the state in safeguarding health, in maintaining medical standards, and in protecting potential life ‘become sufficiently compelling’ to retain its regulatory power over the abortion decision – 

“For the stage subsequent to viability, the State in promoting its interest in the potentiality of human life [410 U.S. 113, 165] may, if it chooses, regulate, and even proscribe, abortion except where it is necessary, in appropriate medical judgment, for the preservation of the life or health of the mother.”

It leaves open the question regarding the time when life begins in the mother’s womb – “[w]hen those trained in the respective disciplines of medicine, philosophy, and theology are unable to arrive at any consensus, the judiciary, at this point in the development of man's knowledge, is not in a position to speculate as to the answer” [410 U.S. 113, 160].
 
The verdict recognizes “… that the State does have an important and legitimate interest in preserving and protecting the health of the pregnant woman, … and that it has still another important and legitimate interest in protecting the potentiality of human life” (emphasis added). Susan Bordo (1993, 312) points at the ‘many frequent misapplications’ of this clause in favor of forced caesarian section operations on unwilling and/or unable-to-give-consent (for example, comatose) ‘mothers’. “The slippage from state interest in fetal life (which Roe grants) to the elevation of that interest above the preservation of maternal health … converts the protection of fetal life into a doctrine of maternal self-sacrifice”, she rightfully asserts. 


I start my discussion with a much-publicized case, already well known in the theoretical literature, to bring out an initial moment (so late, in the 1970s!) of the US woman’s fight for her rights to choose abortion. Note that the rights thus gained are not absolute, with modifications that often render themselves liable to be misused. And there is little likelihood to find in these rights the absolute and aggressive swallowing of the fetal well being that later pro-lifers would try to impute on them. Instead, the judiciary has meticulously worked out the stakes of the state and the physician (‘a medical responsibility’) that tightly delineates the rights of the woman. 

(2) 



The Medical Termination of Pregnancy Act was passed by both houses of the parliament, the Government of India in 1971 and it came to force on the 1st of April 1972. Abortion was legally sanctioned with little controversy around it. Remember that the Roe vs. Wade case, which was not a parliamentary act, came to be decided in 1973. Still today, many states in the US are reluctant to provide rights that women in India have been enjoying for more than three decades. Not that social taboos, personal emotional responses or scriptural injunctions were conducive on any account in India. The key to the anomaly, where the so-called developing and the under-developed have overtaken the ‘developed’ in the race for progress, is the readiness of the Indian state to step-up its measures of development that, for India at least, seemed to involve a scrupulous control of the increasing trend in population growth. Family planning and population control were the twin targets that prompted the government rather than the assertion of the rights of the woman over her body. The concerns of women that were taken account of were that of health, in the sense of goods to be provided rather than rights to be recognized, “in relative isolation from the women’s movement” (Phadke 1998). 



In India, the language of development overrides the pro-life arguments. The emphasis of the programs remains on female contraception (during emergency the strong resentment against forced ‘male’ sterilization was perfectly legitimate in its democratic content, yet was also symptomatic of a lack of awareness regarding the male component of contraceptive practices). The language of choice – of rational, free individuals – in contraception is hollowed out of its content. To abort no longer remains a choice. It becomes an imperative of development (through international agencies, science establishment, plans, modernizing impulse, etc.). Choice becomes the only choice. This does not make the dichotomy of ‘choice’ and ‘life’ irrelevant, but points at the situatedness of its working. What could be more poignant about the marks of location than the strange and macabre twist the pro-choice legislation takes by which thousands of girl children are selectively aborted through connections of technoscience, family and the state
. Sex selective abortion is the ‘neutral’ term that tries to bring this paradox of a phenomenon into the discourse of international civility.



I take up the question of abortion as a specific instance where the limits of thinking in terms of universal solutions to a problem become apparent. That would point at the necessity of thinking about knowledge in terms of embodiment. The abstract framing of the problem in terms of a pro-choice/pro-life binary acquires ‘flesh and blood’ once one goes into the thickness of specific and contextual enunciations of the event. Who is a mother? Who (What?) is a fetus? How do techno-scientific practices and instruments shape the definition of both and their interrelationships? How do relations of coloniality, gender, race or economy take part in, and ‘distort’ the contours of, the process? How does the abortion debate reappear in a displaced form in the debates on female feticide in the postcolonial nation state of India? As one looks critically into the terms and metaphors at work in the formulation of the matter in legal, medical and philosophical texts, and into the multiple intricacies of the situation, the seeming simplicity of the arguments dissolves. It becomes difficult, if not impossible, to comment on the desirability of a ‘stance’ with regard to the problem. The subject of my research, not losing focus on specific issues, has broad theoretical implications. It reworks the notions of body and power and the nature of feminist epistemologies, and sheds new light on the epistemological encounters in the colony.

REPRESENTING WOMEN’S CHOICE



“This essay begins with a transgression.” 



In 1987, the historiographer of the subaltern, Ranajit Guha, was thus writing on his study of a dusty document later published in a vernacular Bangla collection of ‘letters’. The collection deemed to present a representation of the ‘society’ and was accordingly named Chithipatre Samajchitra – a picture of the society through letters. The document in question was a rendering of the depositions (ekrars) to a lower court of law in mid nineteenth century Bengal from the relatives (mother and sister) of a dead woman, named Chandra, who died after taking some medicines for inducing abortion; along with the ekrar of the person who had prescribed the medicine. Chandra conceived through an illicit affair with Magaram Chasha, ‘her husband’s sister’s husband’. Magaram had (magnanimously?) offered to pay in kind for the medicines. Otherwise he would drive Chandra to a life in bhek, a predicament that Guha (1987) characterizes as a ‘living death in a ghetto of social rejects’ (161). Everything had gone on smoothly with Kalicharan Bagdi agreeing to supply the said remedy on payment in money by Chandra herself. Except this little turn by which ‘the pain in Chandra’s belly continued to increase’ even after ‘the bloody fetus’ was picked up with some straw and thrown away. Chandra died. Guha’s purpose, as he declared, was ‘to reclaim the document for history’ (135). 



Two separate authorities – the law and the editor of the collection had already claimed the document for their respective purposes. This writing was a reclamation on Guha’s part. For him, that involved a transgression. A violation of the intentions of earlier authorities. As is well known by now, law and the apparatus of legality has the entrenched propensity to forget the ‘event’ and re-member it in terms of the codes of law – ‘by reducing its range of signification to a set of narrowly defined legalities’ (Guha 1987, 140). In “Chandra’s Death”, Guha has extensively dealt with the problem that the mediation of the law poses for the historian who wants to re-claim the event. It is a struggle between the two claimants, law and history. The struggle was made no easier for the latter by the other mediator who had earlier entered the scene – the editor of the eclectic collection of documents, Chithipatre Samajchitra. This collection has been so ‘broad in scope’ and with ‘such scant regard for the contiguities of time and place’ (Guha 1987, 139), it could not help the process of ‘contextualization’ that, for Guha, is the prime condition of historiography. 

 
He sets on this task with an eye to astonishing details of social and cultural milieu of the people inhabiting the specific geographical theater of the event. With unusual sensitivity and acuteness of thought, Guha reads into the event of Chandra’s death, something that eludes the eyes of an observer who – even if not complicit with the criminalizing gaze of the structures of order – might look at it casually, without the concerns of a feminist vision seasoned with the politics of the subalternist historian. In the attempt to induce an abortion in Chandra by herself and her womenfolk that would seem to be an act of surrender to the male norms of sexuality, kinship and family, he sees a “women’s solidarity” against such institution of male norms. For him, these women had made a choice to reject bhek as an alternative – ‘[t]his was a choice made by women entirely on their own in order to stop the engine of male authority from uprooting a woman from her place in the local society’ (164). ‘That she lost her life as a result of this effort’ (165) was, for Guha, a measure of the ‘strength of women’s solidarity [in the given social and historical set up, I may hasten to add in his defense] and its limitations’. He quotes, to bring out the tragic import of the situation, a particularly telling comment by Brinda, Chandra’s sister, in her ekrar – 

“I administered the medicine in the belief that it would terminate her pregnancy and did not realize that it would kill her”. 



If someone seems to hear in this act of quoting an echo of the Derridean reading (1981) of Plato’s pharmacon – the ambivalent medicine, ‘beneficent or maleficent’ simultaneously – I submit, that perception would be faulty. Notwithstanding the patent evocations suggested by Brinda’s deposition, Guha does not explore such a possibility. For him, the meaning of the text becomes clear as one situates it in the context. The ‘cryptic depths’ of the medicine that is poison at the same instance, ‘refusing to submit their ambivalence to analysis’ get illuminated by the searching vision of history to bring out a resounding signification. As the text declares in no uncertain terms, 

“the triumph of fate helped to enhance rather than diminish human dignity – the dignity of the women’s choice to terminate the pregnancy and their determination to act according to it” (161, Emphasis added). 

Undoubtedly this is one of the best pieces in the work of the ‘subaltern studies’ group that deals with the problem of gender, with an eye to the nitty-gritty details of the multiple and uneven dynamics at both ‘micro’ and ‘macro’ levels, and firmly rooted in the fragmented histories of early colonial Bengal that enmesh the workings of patriarchy in the given context. Yet how simply it works with the notions of a human dignity and of women’s choice. This is not a ‘liberal’ reading of the women’s choice as articulated by themselves, the agents who are women. This articulation of choice involves an active reading on the part of the author. But that act of reading becomes an act of discovery, a transigent, transgressing removal of the ‘cover’ that hides the true import of agency and solidarity. The empathy that Guha speaks of, between the women, is at the unambiguous service of this solidarity. Is it imperative that one must straighten the curves of ambivalence at the level of theory to spell out a definitive politics of action, in order to act? Should that moment of mad decision be thus brought in to the realm of thinking as a well-defined rationale of action?  



A presupposed category through which the rationalizing of choice works in the context of the social is the notion of ‘rights’. After Foucault, with the too well known intertwining of knowledge and power, and after Said with his indictments of the colonizing impulse of knowledge, it might be easy to point at the exclusions and the latent coerciveness of ‘universal rights’. At the level of its working, to show the dominance of international financing organizations based on the northern countries and the diverse overt and covert ways in which these dictate the terms of understanding, control and day to day activities in the nation states of the south. In this transfer/translation of knowledge, power and economy, the roles of the various non-governmental organizations (the NGOs), of well-meaning individuals and globalized functionaries of the state and techno scientific institutions, along with certain ‘local’ level initiatives, are gradually becoming clearer. Detailed analyses and critical descriptions of the dynamics of these efforts are crucial yet do not exhaust the problem.

 
 
I try to address the question of the right to abort as a site where the problem of rights get different and seemingly incommensurable hues from the contexts where it is placed. To begin with, one has to look at the notion of universal rights as bearing within it, along with the idea of ‘having or claiming a right or set of rights’, something different, a certain ‘kind of social Darwinism’ about ‘righting wrongs’ (Spivak 2003 a) – a presupposition of one’s self always being in the right and of dispensing of rights to others. This is not to discard the concept of rights in its entirety but to point at the limitations that inalienably mark its existence and working – “[t]he enablement must be used even as the violation is re-negotiated” (Spivak 2003 a). Looking at the rights question in this light enables one to re-configure the arguments surrounding abortion. As Shefali Moitra, in a short yet incisive piece (1999, 12) asserts, we become aware that ‘an overarching principle for conflict resolution’ is not always available whenever there is a ‘moral conflict’. An acknowledgement of ‘experiences which are not conducive to formalization and other traditional modes of explanation’ becomes imperative in this context. As the notion of rights becomes problematic with the implications of the might and the wrongs, the formal and universalizable principles of personhood and morality that involves the ‘abortion issue’ get shot through with the lineaments of the body, the contexts and the otherness of the woman, the colonized and non-capital. 

THE ABORTION DEBATE 


The prevailing debates around the question of abortion revolve round two contending positions. The pro-choice argument asserts the rights of the woman over her body and life. As an individual, she has to have the freedom to choose whether to go on with her pregnancy, and whether she wants the changes in her ways of living that being a mother entails. The pro-life position argues for the rights of the fetus to life – as the fetus is regarded as a human being and a prospective or (in some arguments) even a real person, an abortion is an act of murder. A pro-life argument renders the woman invisible. Sometimes she is demonized, sometimes effaced, at other spaces reduced to a synecdoche, or even forgotten doubly (in the sense that the act of forgetting the woman is itself forgotten). A ready answer for the pro-choice argument obviously remains within a discourse of the rights of the individual. The feminist position speaks in the language of individual ‘autonomy’ and the conservative argument invokes ‘empathy’, a familiar trope in feminist ethical thinking. 



What should be a feminist position in the abortion debate?



The literature on the issue, mostly set in terms of an opposition between the pro-choice and the pro-life positions, is huge and would need at least a monograph to sum up the contending positions. I take up a few of the issues for discussion. 



The debates on the question of personhood have traditionally been argued with respect to the status of the fetus. As if, an “… answer to these questions guarantees a resolution of the entire abortion issue … if the fetus is human, it must not be aborted except when the mother’s life is endangered (and, for some, not even then); but if it is not human it may be aborted under any circumstances” (Weiss 1978, 66). There have been efforts to demarcate the exact point in time from when the fetus acquires personhood – from the time of conception, to the formation of the vital organs, the time when ‘it’ becomes viable (that is, able to live on its own with supports other than the mother’s womb), - and so on. “At what stage of fetal development, if any, and for what reasons, if any, is abortion justifiable?” – Weirtheimer (1982, 43) puts the question in a succinct manner. 

 
His essay goes on to show the futility of such a query as the various shades of the liberal and the conservative positions restate each other’s positions turned inside out. As the liberal (‘pro-choicer’) tries to define a distinctive trait that differentiates some one stage in the life of the fetus from the previous ones, so that abortion may be justified before that stage, the conservative (‘pro-lifer’) points at the continuity of consecutive stages and the impossibility of such a definition and extends this notion of continuity to that between the fetus and the child so that feticide and infanticide becomes the same. Now the liberal might extend this argument to the indefinability of the boundary between the human and the non-human. S/he may stress the aggressive anthropocentrism in the conservative’s reverence for the ‘potential’ human at the cost of all other pains and violence involved. For her, the ‘other half’ of the (hu)man is the closest and most obvious object of this violence of forgetting. The conservative points out the inability of the liberal to specify the properties that mark out the ‘person’ from the ‘non-person’ so that s/he can morally assert the right to abort before the attainment of those qualities. He himself is “equally unable to say what properties something must have if it is to have a right to life” (Tooley 1972)
. The arguments for continuity and/or discontinuity per se do not lead to a pro-life or pro-choice position – “… if you are led in one direction rather than the other, that is not because of logic, but because you respond in a certain way to certain facts” (Weirtheimer 1982, 52-53). 


To bring in the question of the subjectivity of the observer/questioner is not to evade the urgency of the ethical dilemma in the problem of abortion. It is to move on to a newer terrain in search of answers that seem unattainable in the familiar field of reasoning based on universal principles of rights and individual persons as discrete entities. We now have to deal with the contexts in which the question is raised, pay attention to the changes and continuities in the perceptions of the fetus (especially with the coming of the new visual technical aids to ‘reach into’ the womb of the woman, like the ultrasonogram), to the multiple levels of ideologies, powers and interests acting in the viewing of abortion in a specific setting. We had a focus on the other ‘person’ whom the debates on ‘personhood’ forgets to mention. As if personhood involves the fetus alone. We are speaking of the ‘mother’, the woman who bears the child.   

 
A pro-life argument, notwithstanding its feminist rhetoric (if at all it deems necessary to use that language), renders the woman invisible. A ready answer for the pro-choice argument obviously remains within a discourse of the rights of the individual. Tooley’s (1972) rigorous exercise of the logistics of this narrative leads to the scary proposition of a defense of infanticide on certain occasions (the infant, like the fetus, does not possess ‘the concept of a continuing self’ and thus lacks ‘a serious right to life’). Pace Tooley, we want to respect this ‘feeling’ of a subjective scare to killing in the face of an abstract and value-neutral objectivity of reason. 



To speak of the woman to point out the discriminations being heaped upon her is a feminist task. That does not exhaust the work. There are problems, which still need to be addressed. Beyond the rights talk of the ‘choice’. Beyond but not without regard. In the fraught field of sexual difference and discrimination, one ought to take the side of the ‘other’ woman, the side of choice. But remember that this is in the space of rights based on the individual subject. Within the space of rights, one takes the momentary decision. The contingency of the moment has to be emphasized. Once one has frozen the moment to a universal ‘taking of sides’, once one has erased the undecidability that haunts every decision, one enters the uniform field of ‘universal rights’ again. And brings in the attendant violence of the forced straightening of the curve of the socius – to homogenize the diverse through the authority of the dominant. Remember the case of female feticide where the choice to abort functions in the cause of patriarchy to end the lives of prospective girl-children. My imperative is not to forget that the choice has been taken over a rugged terrain of incomprehension. A responsibility to the ‘other’ of this divide, to ‘life’, is to inform the decision.

 
Nivedita Menon’s attempt to question the universality and the ‘impossibility’ of justice has a rare analytic clarity. Paradoxically, this clarity sets the limits of her argument. In a detailed and insightful discussion on the question of abortion (1996), she brings out how the concerns confronting the feminist in India is quite different from the feminist in the west/America. While the latter, working in the context of efforts to criminalize abortion, has to put stress on ‘retaining women’s access to safe and legal abortions, and ensuring that the state intervenes positively through laws and administrative measures’, the former works in a site where amniocentesis is being used to determine the sex of fetuses and to selectively abort the female fetus. As such, she has to tackle the dilemma of working for safer access to abortions on conditions of more autonomy for the woman along with a cautious attempt to curb the abortions done by women to get rid of prospective female children. Menon offers no simple solution to this problem. Instead, she points at the impossibility of a universal justice and the contrary assumption implicit in the ‘discourse of law’ – an assumption ‘that justice can be attained once and for all by the fixing of identity and meaning’. ‘[R]ights are constituted by particular discourses’, she asserts, a mode of constitution to which the ‘discourse of rights’ remains blind. 

 
 
Nuanced and theoretically aware, this position nevertheless works within a too neat binary of justice/law. The Derridean thematic she refers to would point at the simultaneous working of a possibility and an impossibility in the process. Impossibility does not preclude possibility. Regarding justice, Derrida, in the piece Menon refers to (Derrida 2002 b-1990), remains obsessively engaged in the intertwining of the meanings of justice, law (as droit and as loi) and right (also in both the senses of ‘being right’ and ‘having a certain right’) and constantly points at both an implication as well as a disjuncture of justice and law. Though he speaks of a ‘deconstructibility of law’ and an ‘undeconstructibility of justice’, thus implying a ‘non-passage’ between the two, as Spivak (1999, 427) points out – ‘justice is disclosed in law, even as its own effacement’. For a deconstructionist, the reference to the ‘experience’ of disclosure and effacement in simultaneity is important. Otherwise, as has been with Menon, the responsibility to the other that inalienably informs the experience of justice would look like an eclectic move to be added on pragmatically to a well-defined (though contingent,) category called justice. Here, as is evident with Menon, justice remains historically contingent – ‘constituted by specific moral visions’ – keeping the question of the necessity to engage with its general undeconstructibility at bay in a celebration of epistemic relativism (albeit with a pragmatic nod to an ethics of ‘responsibility’). To remember, not all generalities ‘suppress singularity in order to establish a “fact”’ (Spivak 2003 b, 44). One has to negotiate certain ‘unverifiable’ generalities (not ‘tied to a single “fact”) in order to be responsible. Cautiously we try to explicate the nature of this responsibility. For, a blanket ethic of responsibility for all constitutive others may amount to a non-response to each – it becomes just a naming of a relationship that blurs all specificity in the obligation for any one. The relationship to each ‘other’ is a singularity. The alterity of each is unique, as is the singularity of the ethical subject.   



To go back to the notion of otherness acting in the question of abortion, remember its intimate link with the question of sexual reproduction by men and women. Donna Haraway (1990) reminds us that (hetero)sexual economy need necessarily not flow into the familial circulation, that instead, sexual difference is a potential scandal for the liberal conception of the individual and internally sufficient Western ‘self’. For sexual reproduction always takes two. And neither parent is continued in the child, which is a ‘randomly reassembled genetic package’ – 


“… where there is sex, literal reproduction is a contradiction in terms. The issue from the self is always an(other).” (143). 

Sexual difference and reproduction, even when they perpetuate the continued production of the Western Man, perennially belie the project of generational continuity. They always produce difference, as they are out to (re)produce the same. In a way, the fetus is the ultimate metaphor for this difference in sameness. The woman has thus to split when she asserts her rights and emancipations for ‘choice’ as she, at the same time, perceives the call of the other within, with responsibility. 



Remember the paradox in conceptualizing the fetus. Its specificity as distinct from the teleo-logical person gets effaced as one speaks of its right to life. As if non-persons do not need to live
. Against such a way of thinking, one might posit the fetus ‘in the species of alterity, belonging to another system; and yet [inhabiting us]’. I have put these last two words in the place of ‘we inhabit it’. For Gayatri Chakravorty Spivak (2003 b, 72) was thus speaking of the planet, and we, the fetus. This is how, by the way of an inversion in positions of inhabiting, one might connect the twin figures of the wo/man in the planet and the fetus in the woman. Donna Haraway (1997, 173-212) has eloquently spoken of both the fetus and the ‘planet earth’ acting as an ‘image’ ‘about the origin of life in a postmodern world’. In the world of techno-scientific artifacts and artificial life, they point at myths of origin and rootedness. That changes little in the way of attempts towards (im)possible figurations of the other. 

 
Referring to Freud’s use of the word unheimlich – the turning of the homely to the un-homely – Spivak goes on to weave the implications of planet-thought. Freud, as she reads, had spoken of the neurotic’s feeling of ‘something uncanny about the female genital organs’ – 

‘[t]his unheimlich place … is the entrance to the former Heim [home] of all human beings, to the place where each one of us lived once upon a time and in the beginning’ (Freud, quoted by Spivak 2003, 74). 

This origin as home is referred to by Irigaray (again I follow Spivak’s paratactic reading) as she reads Plato to show that the allegory of the cave constructs the disavowed womb as a place one inhabits yet wants to escape from – reason wanting to come out of the inescapable spell of the uncanny. In a way, Irigaray seems to use and occupy the same system as Freud in signifying the uncanny by the female genital tract, yet bringing in the whole system of signification into crisis by her strategy of dogged mimesis whereby the value-system of homeliness gets inverted. 



Gayatri Spivak shifts from the vagina to the planet as ‘the signifier of the uncanny’. The indefinable, inevitable place one inhabits at the origin, rendered un-homely. We propose the fetus as another figure that carries the weight of the uncanny. If the space that enfolds the body is liable to be rendered uncanny, the individuated space inside the body marked by economies of gender, class, race, nation one calls the fetus, is equally prone to such a transformation. The outside and the inside of the body remain equally unknown and underivable from the self. The fetus as the potential monstrosity – which twenty-first century parent has not suffered the anxiety of the ‘retarded’ baby, rendered a threat through the familiarizing moves of the medical sciences? – The uncanny within is the figure that signifies my sense of the fetus. 

 
To speak thus of the fetus as the intimate other is not to forget the tendencies of this intimacy being designed in terms of a postcolonial patriarchy or a globalized Capital or both. May be, the chances of such an implosion is great in the trope of the fetus. That does not absolve one to forget the imperative of the human ‘to be intended toward the other’ (Spivak 2003 b, 73). Is it really so difficult to think simultaneously of a sexuate difference in rights and a call of the wholly other that presents itself as this intimately embodied figure – ‘a catachresis for inscribing collective responsibility as right’ (102)? The call for responsibility to the uncanny other might inform the located sense of choice for the woman in the first, second or the third worlds. May we give a reckoning beyond the economy of ‘natural rights’ and the naturalized ‘life’? 
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� On the contrary, one may speak (with Derrida 2005) of the “at once continuous and differentiated becoming of reason” (141), of a rationality “that takes into account of the incalculable so as to give an account of it, there where this appears impossible, so as to account for or reckon with it …” (159). 


� This specific sense of law and justice is found in the works of Jacques Derrida (specially 1994 and 2002) and in numerous other works that follow him in this regard. See Buonamano 1998, Cornell 1992 and 1995, Keenan 1997, Leven, Sokoloff 2005, Spivak 2003 a. 


� The whole text of the judgment with concurring and dissenting opinions of the judges are available online at the website of  ‘Priests for Life’ hosted by ‘Catholic online’ and has been extensively used in the following discussion on the topic. 





� See Balakrishnan 1994 and Weiss 1995 and specially Menon 1996 for detailed discussions on the parallels between the arguments against female feticide and the pro-life positions, a phenomenon that, for me, indicates the contextuality of all purported generalities, even the feminist ones. 


� We will shortly discuss the problem with Tooley’s extreme rationalism. The abortion and related debates on the human embryo continues in a number of directions (Campbell and Mckay 1978, Hursthouse 1991, Kirejczik 1999, Mcmahan 1993, Sofia 1984, are a few examples of this variegated space). We choose a specific line, which to us seems to reflect some of the principal concerns. 





� Derrida (2002 b, 246-247) speaks of ‘a demand more insatiable than justice’ flowing from an act of ‘deconstructing the partitions that institute the human subject’ (emphasis added), and of a carnophallogocentrism that has a carnivorous sacrifice as essential to the structure of subjectivity and the founding of law. I temporarily suspend a detailed discussion on the matter. 





