Justice and rhetoric

Bruno Clément (Paris, Collège international de philosophie)
By associating these two words, I don’t imply that I am about to demonstrate that justice as a process, as an institution, as a teaching, as a political imperative for any government to produce its own version or as the relentless and permanent debates it generates, has something to do with rhetoric. Saying that the practice of justice requires eloquent men, at ease with the art of speech, is indisputably obvious, even if, we would be hard-pressed to find any theoretical justification to this assertion. If justice as we know it in democratic regimes need lawyers, it is because its role is more than the simple enforcement of the law as found in the various codes at its disposal. Justice is also the right for any citizen to sue any individual or organisation and the right for the defendant to defend himself or hire someone to do it for him. Therefore, the professionals in this field must rely daily on their strength of conviction and persuasion, some of them even resort to learning (if not downright inventing) the rules and tactics of this craft likely to win the decision.

The fascinating and numerous questions arising from the closeness of these two words will resonate in what I’m about to say. I will address it sideways though because I’ll try to avoid as carefully as I can to think in terms of law or fact while limiting my questioning on the epistemological level. If talking about justice always means choosing law over fact or fact over law, it is because of the implied –whether simply stated or lamented absence of truth inherent in it. And If I’m taking the risk to bring together justice and rhetoric in a different way, it is because I think those, who either try and establish the principles of these practices or just want to express harsh criticism about them, are faced with the same difficulties, hesitations and tricks to deal with this very absence of the truth.

This absence would justify, when addressing the connection between the thought on justice and the thought on rhetoric, the summon of writers and thinkers with deep religious beliefs. To a religious mind (it is also true of the militant for any political cause or utopia), the truth is so strong an idea that it dictates every aspect of a person’s life and that everything must be seen through it. To say it once again, using common terms associated with the thought on justice, neither fact nor law in itself can identify with the truth – important but wanting matter.

Neither the thought on justice, nor the thought on rhetoric, can therefore progress in reference to the truth : the necessary and unfortunate starting point will be the acknowledgement of its absence. 

Anyway, I must precise something. Religion (Christianity at least, from which I will borrow my examples) has a number of texts used as reference by Christian thinkers and preachers : The Bible. Jesus has undoubtedly heralded justice and given a glimpse of a new conception of it but he has not implemented it and hadn’t be able to say what it would be in every situation. Whereas, without having never said anything about eloquence or rhetoric, he nevertheless implemented speech, rhetoric, an eloquence that Christian preachers cannot conjure up without difficulty. Justice is certainly otherworldly , and this can serve as the perfect alibi to allow a number of practices or legitimate strange experiments of all kinds ; but speech is a human matter (it is often said that it is what defines us) and the human nature of Jesus is first and foremost about the use of speech. This gave the idea that it could, in some circumstances and under certain conditions (how difficult they may be to fulfil), bear witness of a truth beyond the understanding of mankind (God is silent).

This dissymmetry is the cause for a lot of discourses, hopes and confusions : If this is true about eloquence, why couldn’t it be about justice ? If it is possible to master the art of speech (that is to say to speak the truth – by referring to the word of God) or, more to the point, if it is true that the word of Man owes something to the word of God, might even be a mere vehicle for it, why is it that justice can only be doomed to grief – be doomed to the creation and the legitimation of something which is not Justice but is in the place of justice – and is called justice anyway.
Now, the thought of true speech cannot be dissociated, in a mundane talk (that is to say any talk claiming to disregard all forms of religious reference) from the thought on rhetoric. Religious thought cannot do without situating itself in relation to the arts of speech which, over the centuries and under different names, have defined the realm of public life.

I’d like to state one last time that I’m talking about religious thought and practices only as an example of thought and practice likely to claim use of a identifiable truth, but that the same reasoning could be applied to any thought, religious or not, which would behave in the same way.

I will first spend some time on the questioning which engulfs Christian philosophy whenever it must put speech in order. I will do it, not only because the practice of justice owes something, however little, to the art of speech, but also because the thought on justice is more or less based on the same terms than public talk. Or, to say it differently, because talking is, even for a remotely religious mind, an act of justice. A true word is necessarily a just word – and vice versa.

The heart of the matter can be summed up quite simply : Since there are rules defining the art of speech, since there is a “rhetorical art”, are those rules compulsory for everyone ? Is rhetoric a way to make up for the absence of truth ? Or, on the contrary, a way to make this absence even more visible ? If it is true that a gifted speaker – more or less scrupulous but with the gift of the gab – can make you believe that the moon is made of green cheese, that what is in fact ignorance masquerading as the truth is worthy of attention, does it make it acceptable for a Christian speaker or any advocate of the truth to use the same tricks ?

The all too human temptation is to use figures of speech, pomps and vanities, even if one believes in a truth that diminishes their significance (or simply cast suspicion on them). It’s also tempting to dismiss it, with more or less, good faith and in a way that makes sense.

Let’s take the example of a priest, a missionary or an apostle. What language would they use ? In a spirit of justice ? Will they be obliged, like any other untrustworthy speaker, to abide to the codes of rhetoric ? Will they have to pay a master of these skills to do it for them ? The immediate answer is of course negative :

Here’s Bossuet, speaking about the apostle Paul, a preacher if ever there was one :

First of all, it can be considered certain that t St Paul is a weak preacher, insofar as he relies when preaching neither on the strength of eloquence nor on that learned reasonings made plausible by philosophy : non in persuasibilibus humanae sapientiae verbis
Bossuet adds : 

St Paul dismisses all the artificial means of rhetoric. His discourse, far from possessing the sweet fluency or tempered regularity we admire in other orators, sounds abrupt and even incoherent if you didn’t take enough pains over his thinking; that is why refined people, whose ears, they say, are delicate, are shocked by the roughness and the harshness of his style. 

The conclusion seems obvious and Bossuet is quick to embrace it : Rhetoric is only valid for those who are stranger to the religious doctrine, it is mere ornaments, an additive, just an additive, nothing more.
So let us not ask our preachers to grant us the pleasures of rhetoric, but the doctrine of Scriptures. And if we are so refined, so squeamish as to expect from them some kind of outward ornaments to lead us by some way to the Gospel of Jesus our Saviour, we must try and distinguish between the dressing and the food itself. 

The silliness of rhetoric originates in its total disregard of the truth, its complete ignorance of it. Bossuet says it bluntly : 
How is that possible, Christians ? Only because Paul uses means of persuasion that Greece doesn’t teach and Rome has never learnt. A supernatural Power, which finds pleasure in emphasising what haughty people despise, has insinuated itself within the majestic simplicity of his words.
Father Bourgoing was for that same reason particularly eloquent :

[The reason why he could speak so well] is because he had been nourished with the celestial doctrine, because he has been nourished with (and sated by) the very essence of christianism, since his sermons were inhabited with wisdom and truth
So, is faith the only persuader? Of course not. And Pascal, another Christian, concerned as much about the thought on justice as he is about the thought on rhetoric, tries and extricate himself from this dead end through this famous formula : “True eloquence makes light of eloquence” 
 (Br. 4)
We’ve got to understand by that that a good speaker is not someone who disregards the rules of rhetoric but someone driven by a all-encompassing faith. Which does not mean, far from it, that we must keep ourselves from preparing a strategy which has nothing to do with the norms and rules of rherotic.

I think we must keep these arguments in mind if we want to go forward in defining a thought on justice aware of, concerned about, and eager to honour the truth. There is indeed a huge difference between telling the truth (a matter of eloquence) and embodying it (a matter of justice).

Those two questions are unquestionably linked. And this is precisely due to the visible absence of the truth or of what stands for it. But the irreconcilable difference comes from the fact that the truth, for the Christians at least, was already spoken once (by Jesus). The Gospels are proof of it. Whereas “justice is otherworldly” and has always been. If it possible to envision an eloquence which does not spit in the face of the principles they define, it is hard, if not downright impossible, to imagine what a form of justice based on a unknown norm would look like. 

The thoughts of Pascal on this particular subject never seem to stop running into this key contradiction.

Our magistrates have known well this mystery. Their red robes, the ermine in which they wrap themselves like furry cats, the courts in which they administer justice, the fleurs-de-lis, and all such august apparel were necessary; […] If magistrates had true justice, and if physicians had the true art of healing, they would have no occasion for square caps; the majesty of these sciences would of itself be venerable enough. But having only imaginary knowledge, they must employ those silly tools that strike the imagination […] Justice and truth are two such subtle points that our tools are too blunt to touch them accurately (Br. 82)

What we have here is precisely the questioning that make a definition of the thought on rhetoric possible. The “square caps”, the “red robes” are for the judge, for any magistrate in general, mere ornaments. They are to justice what the figure of speech is to “a truth-conscious eloquence”, necessary but inauthentic. They don’t guarantee, in any way, a relation to the truth. It is interesting to note that Pascal explicitly puts together “justice and truth”. There is even a remarkable paragraph where, at the end of it, he states the opposition between human, legal justice (he sometimes uses the word “established”) and divine justice, the one which will never be able to take form.

This paragraph is precisely a meditation on the meaning of words et their invariability through the ages and revelations. As if Pascal had a foreboding that language and justice was indissociable without using conceptual prejudices (the demonstration seeks to establish that inequity equals enemy) : 
Gabriel came to tell him that […] there were only seventy weeks to wait, after which the people would be freed from iniquity, sin would have an end, and the Redeemer, the Holy of Holies, would bring eternal justice, not legal, but eternal. (Br. 692)

I would like to make here a short digression in order to extricate these remarks from my reference to religious thought, that I’m only using – I can’t stress it enough, because I think it allows to tackle the question of justice in exemplary terms. Plato and Sophocles will be part of this digression. Plato’s Gorgias and Sophocles’s Antigone.
In Gorgias, Socrates attacks the master of rhetoric, the sophist, Gorgias himself, precisely because the art of speech is likely to make believe anything to anyone: “The rhetorician need not know the truth about things; he has only to discover some way of persuading the ignorant that he has more knowledge than those who know
” (459bc)
It is clear here that conviction gained through the fraudulent means of rhetoric allows for a lack of knowledge – of the truth whether of a transcendental nature or not. Socrates took great pains to have Gorgias say that conviction by a gifted speaker is to be found precisely in public assemblies : “Rhetoric is the art of persuasion in courts of law and other assemblies, as I was just now saying, and about the just and unjust.” (454b)

Having reached this point in the discussion, the key question cannot be avoided and that’s precisely the question which Socrates uses to make Gorgias “stumble” :

I was thinking at the time, when I heard you saying so, that rhetoric, which is always discoursing about justice, could not possibly be an unjust thing. But when you added, shortly afterwards, that the rhetorician might make a bad use of rhetoric I noted with surprise the inconsistency into which you had fallen (460d-461a)
This astonishment would immediately disappear if it could be agreed that Justice do exist – and that what is said in its name, even when the version of justice used is remotely similar to the truth, could not be taken for it. Socrates’ stance is only bearable because of this certainty : What is just is linked to the knowledge, like the craft of the doctor. 

When it comes to justice, Sophocles does not demonstrate the same Platonician concern to link it with rhetoric. Sophocles’ justice would in fact nicely be expressed in Pascalian terms. In the famous dialogue opposing Sophocles and Creon, eternal justice, clashes with, as in Pascal’s works, “merely” legal justice : 

Creon : And yet you dared to break those very laws?

Antigone: Yes. Zeus did not announce those laws to me. And Justice living with the gods below sent no such laws for men. I did not think anything which you proclaimed strong enough to let a mortal override the gods and their unwritten and unchanging laws. They’re not just for today or yesterday, but exist forever, and no one knows where they first appeared. (450 s.)

You could say as well: “True justice makes light of justice”…
We find the same logic at work in Socrates as described in Criton, where he argues that law must not be discussed, but only examined, however strong the feeling of injustice can be. There lies the heart of this matter. 

The result of this confusion is that one affirms the essence of justice to be the authority of the legislator; another, the interest of the sovereign; another, present custom, and this is the most sure. Nothing, according to reason alone, is just itself; all changes with time. Custom creates the whole of equity, for the simple reason that it is accepted. It is the mystical foundation of its authority; whoever carries it back to first principles destroys it. Nothing is so faulty as those laws which correct faults. He who obeys them because they are just obeys a justice which is imaginary and not the essence of law; it is quite self-contained, it is law and nothing more (Br. 294).

The legislator has therefore only one option : He must try hard and present as the only legitimate form a kind of justice tailored for a specific community which can make out nervertheless, from time to time, glimpses of an absolute justice.  As human justice is highly relative, its promoters must put forward solutions related to specific circumstances or to the people who will have to abide by it.

This conviction is expressed in the following sentences in a way that can be deemed surprising for a man of God : 

Injustice. -- It is dangerous to tell the people that the laws are unjust; for they obey them only because they think them just. Therefore it is necessary to tell them at the same time that they must obey them because they are laws, just as they must obey superiors, not because they are just, but because they are superiors. In this way all sedition is prevented, if this can be made intelligible and it be understood what is the proper definition of justice. (Br. 326)   
This kind of pragmatism has its own rule, as famous as it is formidable: “And thus, being unable to make what is just strong, we have made what is strong just”(Br. 298).

 How is it possible for what is strong to also (or to look like) be just ? That’s where eloquence is needed. Pascal doesn’t call for a form of government where force would replace law and where arbitrary decisions, parading as justice, would be considered unjust by the people. He talks about a form of justice who would be met with approval and assent. Justice has something to do with eloquence and eloquence has something to do with brute force. This is what Pascal has to say, who would have agreed with Machiavel and Creon. The thought on truth is paradoxically the perfect alibi for any institution which wants to make any arbitrary and relative decision look legitimate.
It would certainly be difficult - the ultimate paradox, one might say- to distinguish between justice established with the nostalgia of an absent truth and justice which wouldn’t know better. Since it is true that justice must first and foremost try to legitimate the criteria in the name of which it will be exercised: Holy writings of course, but also profane ones elevated to the dignity of founding texts, or precepts of a more or less moral kind, philosophy, reason of State, ancient civilisations, mythical example (Salomon) could –indifferently- provide with these criteria et make people forget that justice is not, has never been, and never will have any other foundation than the discourse which establish it while being at the same time its very essence.

Any discourse on justice is therefore more or less, as Socrates anticipates without really elaborating on it, a “just” discourse (« S. : Donc, d’après ce que tu as dit, l’orateur, nécessairement, est un homme juste. G. : Oui. S. : And according to the argument the rhetorician must be a just man? »). The discourse on justice is always a speech act in one way or another. As it is true that justice, especially the kind who confesses an outside origin, is never able to make visible and therefore acceptable its very origin without expressing it verbally (it is quite self-contained, Pascal says perfectly).
Here lies the deep link with some religious texts which don’t tell the truth but are the truth ; or with prophets – prophets of any kind – who say they are one and the same with truth (“I am the truth” says Jesus).

The essential paradox is that the truth, or the idea of it, doesn’t help in defining or understanding what justice is ; but that justice, whether already in place or willing to do so, is one of the less approximate ways to understand what wants to pass for external and essential. There is no such thing as the essence of justice. Nothing illustrates it more clearly than a discourse which says the opposite. 
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