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Introduction

Narratives of Muslim women’s victimization by religion— rooted in ostensibly regressive, anti-modern and immutable “Islamic” laws—have been standard fixtures in mass media, policy circles and numerous academic tracts for some time now.  Samuel Huntington’s highly influential Clash of Civilizations theory set the stage in the immediate cold-war period (Huntington).  Huntington’s thesis on the incommensurability of Western civilization and all things Islamic became explicitly gendered after the launch of the so-called War on Terror in 2001.  For, if Islam was the Other of modernity and the West, Muslim women – by then a highly charged category -- were by definition trapped in the pre-modern and barbaric zone of Islamic law.  Thus, the enlistment of liberal feminism into the project of empire saw the resurrection of colonial tropes of veiled and entrapped Muslim women.  

Notably, emergent discourses drew on but were not identical to older forms of Orientalism.  The former arose not only in relation to Euro-American fears of a violent Muslim Other, but also in a context in which neo-liberal reform and the language of human rights had gained new traction globally.  Indeed, by the 1990’s, Liberalism – with its specific conceptions of justice and rights, of voice and agency – served as the new horizon of possibility for transnational feminist activism (Abu-Lughod 2002).   

This paper offers one reading of how these narratives are produced and sustained, in the context of rural Bangladesh.  Located within the new global economy of fear, into which liberal feminism has been explicitly enlisted, the paper explores the violence incurred in translating notions of gender justice across a number of borders, all suffused with the politics of imperialism. These translations and borders include linguistic borders and the challenge of reproducing the language of rights into the idiom of morality and honor; the secular-religious divide and so on.   The paper assumes that these borders are not part of objective reality but produced through language; they are idiomatic realities across which translation becomes necessary; translation creates difference as well as eases communication. 

In the new dispensation, Muslim women’s access to justice – or lack thereof -- figures centrally, alongside older concerns over the covered/hidden female body.  Discourses of salvation -- of saving Muslim women from Muslim patriarchal law – are sutured on to a specific civilizing mission, one that involves giving women their democratic/secular rights.  In an echo of the past, the establishment of Muslim women’s rights is now a fundamental mark of civility and a criterion of successful nation-building.  Islam versus the West (and related binaries of tradition/modernity, backward/progress; barbarism/enlightenment) remains the hegemonic framing of this new world order (Razack).”

Feminist and postcolonial scholars have advanced trenchant critiques of the entanglement of discourses of empire with those of development, human rights, and feminism; of western feminist obsessions with the veil and its meanings, and of the corresponding demonization of Islam (Abu-Lughod; Aminal Jamal; Sherene Razack).  Critics point to the erasure of context and power relations, global and local, and the analytical flattening of difference within Muslim societies that are required to sustain such totalizing views of Muslim women. They note as well that these discourse render Muslim women into objects, so that their agency and activism within their own societies are always in danger of being erased (Amina Jamal 2006).  Equally significant, critics have noted that the existence of “the imperiled Muslim woman” depends on the construction of “dangerous Muslim men (Razack).”

The concerns of this chapter are situated within this larger backdrop.  The substantive/empirical aspects draw on a study of feminist NGO efforts to restructure informal village tribunals in order to improve poor (primarily Muslim) women’s access to justice in Bangladesh (Siddiqi 2004).

The chapter has two distinct but related strands of analysis.  First, I briefly revisit the question of what “imperils” Muslim women in Bangladesh. Elsewhere I have argued that to understand violence enacted on women’s bodies in the name of religion (the “fatwa” problem), we must map the various articulations of the transnational with “local” realities and social dynamics -- as mediated by the space of the nation state.  Tracking connections across these intersecting spaces forces us to critically analyze the category of the imperiled Muslim woman and the corresponding production of injustices associated with this identity.  Here I build on the argument by problematizing dominant “ways of seeing” the place of Islam in shaping the lives of poor rural women in Bangladesh.  An exclusive focus on Islam, I argue, renders invisible the other disciplinary -- and supportive -- forces that shape lives and subjectivities.

Second, I critically analyze moments of friction, discomfort and dissonance in NGO led intervention programs; I look at “failures” rather than “successes” to locate the points at which feminist principles of autonomy and agency founder in the face of individual women’s highly contextualized social identities and desires.  Reading these tensions and disjunctures against the grain -- revisiting the gap between legalistic formulations of justice and the potentially split subjectivities of those who are the objects of intervention -- allows us to complicate notions of gender justice, agency and the subject formation of Muslim women.  Foregrounding the radically different interpretive frameworks through which injuries and their consequences are imagined enables us to understand and theorize these contradictions, without lapsing into much rehearsed debates on relativism versus universalism


The chapter calls for rethinking notions of rights and gender justice that conceive of individuals as potentially “post-cultural” or “post-religious” rights-bearing Liberal subjects, in favor of a framework that acknowledges all selves to be relational, plural and in flux.  By the same token, agency must be understood in relation to specific cultural, political and economic logics.    

Background and Context of Village Tribunals and Gender Justice Programs
 Three overlapping prescriptive environments – formal state law, religious/personal laws and custom/convention inform everyday practices of justice dispensation in postcolonial Bangladesh.  The extent to which the three intersect or compete with one another varies across time and space and the degree to which specific locales were shaped by colonial legal regimes.  Suffice it to say, customary and personal laws in practice are dynamic, fluid and open to contestation.  In turn, the formal legal system reflects various culturally and historically mediated concepts of justice.  In short, the “law” is neither unitary nor consistent, nor can it be characterized along a purely secular-religious axis.   

Dispute resolution through the shalish or informal village tribunal takes place within this context.
  As a social institution, the informal tribunal is a crucial link to village structures of power and domination.  Tribunal practices help maintain the social fiction of a cohesive community; they are supposed to reflect, police and/or uphold the dominant moral order.  Usually male, older and powerful individuals are called on to sit in on tribunals.  The policing of women’s sexuality through tribunal judgments remains a fundamental means of regulating morality and maintaining class domination.  These are disciplinary measures that help in the production of docile bodies.  By nature this kind of mediation has to be public for its legitimacy depends upon (at least the fiction of) social acceptance and consent. A tribunal hearing constitutes a dramatic public enactment of private matters. It follows that public forms of disciplining the body, and public modes of shaming, are the most common forms of punishments handed out in traditional tribunals. 

Historically, the dispensation of justice through tribunals was tied to agrarian relations, an entitlement of power deriving from land ownership, age, lineage, education etc. Since the 1970’s, older formations have given way to new social hierarchies, in which money, party politics and youth win out over age, reputation and lineage.  In short, traditionally rulings depended on the moral worldview and judgment of socially dominant members of the community rather than on any prescribed school of law.  Dominant local morality, as set out by elders and their understanding of the law, was privileged. This understanding didn’t necessarily coincide with religious or state legal prescriptions.  I once asked a former zamindar (large landowner) the degree to which he had relied on shar’ia when he had been call on to resolve disputes and whether tribunal resolutions ever contradicted the shar’ia. The elderly gentleman, whose local prestige had been eclipsed by changing land ownership patterns and the rise of alternatives sources of political patronage, looked somewhat puzzled at first. He replied, then said, “If we (the elders) find an act to be unjust or wrong, how can the possibly be just or correct according to the shar’ia?” He added, somewhat wistfully, “In our time, our word was the law.”  As his comment indicates, sharia was not a free-standing category but constituted through locally specific modes of morality.  This is not to suggest that religion was never invoked to justify patriarchal norms but only that these norms cannot be read exclusively through the lens of religion. My research indicated that in potentially tricky situations, tribunal elders did turn to religious leaders for formal religious opinions in the form of fatwas. 
  
Feminist and legal aid NGOs launched efforts in the 1980’ss to restructure village tribunals which, despite their class and gender biases, continue to be the most accessible forum for legal redress for poor rural populations, especially for poor women.   Interventions to modify traditional tribunal practices and outcomes include training women to be tribunal members, educating communities on national legal frameworks and creating local “watchdog” committees to monitor tribunal rulings.  

Notably the donor community’s discovery of the informal village tribunal came later and coincided with rising concerns over good governance.  The seemingly intractable backlog in Bangladesh’s formal legal system took on a new significance just when private investment and general neo-liberal policies were being promoted globally. 

Translating “Islamic” Violence -- Other Ways of Seeing Fatwas

Village tribunals - and their relationship to women’s “victimization by Islam” – became the object of extensive attention in the early 1990’s.  A spate of rulings apparently legitimized by religious edicts or fatwas and issued in response to “sexual transgressions” led to unprecedented disciplinary sanctions on women.  Unable to bear the humiliation, several young women committed suicide in the aftermath of these very public (and publicized) punishments.  Reports of flogging, stoning and other “Islamic” punishments in scattered locations across the nation became commonplace. Around this time, fatwas declaring a number of public intellectuals to be apostates and calling for the death of feminist writer Taslima Nasreen were issued in quick succession.  Attacks on an internationally renowned NGO’s girls’ schools and sericulture projects for women took place around the same time.  Needless to say, religious ideology had gained a firm foothold in national politics by this time (Riaz; Siddiqi).

Conventional analyses suggested these events could be understood as a ‘backward’ Islamic backlash to the modernity ushered in by the developmentalist state. Women specifically were the target of Islamist wrath because they were challenging the tenets of pardah or seclusion.  As I have argued at length elsewhere, this argument is partial at best.  A close reading of cases reveals that women were punished most commonly for main categories of “transgressions.”  1) sex outside of marriage and/or related pregnancy and child bearing. 2) refusing an intervening marriage (known as hilla) in the case of oral repudiation of a woman by her husband. Neither category was explicitly related to development practices that brought women “out” of their homes. Nevertheless, fatwas continued to be read as a struggle between secular modernity and backward, patriarchal Islam. 
Although these fatwas predate the War on Terror and its entailments, the circumstances lent themselves to elucidation through dominant conceptions of Islam, culture and human rights circulating at the time.  Internationally, the end of the Cold War had already replaced communism with Islam/Muslims as the new enemy of the West.
  Following the Iranian Revolution and the Rushdie affair, the Arabic word fatwa was absorbed into Euro-American vocabulary.  Global debates over Rushdie’s predicament helped forge a new ideological public sphere, one that cut across national and linguistic borders.  In this discursive universe, fatwa invoked menacing images of fanatic Muslims demanding death sentences to possible dissenters.  What tied this global public together was a firm belief in freedom of speech and the democratic “western values” associated with it.  The meanings of fatwa-related violence in Bangladesh were over-determined in this global discursive context. 
Understandings of the “fatwa-frenzy” were also over-determined by the specific trajectory of secular nationalism in Bangladesh, in which Islam had always been the Other of the nation.  Within this context, fatwas came to signify the contamination of secular national space by the backwardness of religious law. Accordingly, fatwas could be read as anti-national phenomenon attached to Islam, rather than one located in the complex conditions of modernity (for details, see Siddiqi 2008).  

The vocabulary most commonly sued to characterize tribunal punishments “medieval,” “barbaric” and “obscurantist” placed fatwas and the events related to them outside of history and politics, in the realm of a timeless (and out of time) Islam.  Thus, genuine activist concern for women subjected to violence in the name of religion came to be overlaid with middle class anxiety about emergent backward trends in the body politic.  Discernible in the ensuing discourse around barbarity and civilization was a desire to anchor the nation to the time and space of the modern.  Scholars have noted that prevailing ideas of what it means to be a civilized nation draw on older evolutionary tropes, and that the modernity/tradition binary implicitly recalls the opposition between modernity and savagery (Merry, Menon 13).  What is noted less often is the way women’s bodies – how they are used and abused – continue to act as ciphers for a nation’s civilizational status.  For Muslim countries, women’s status carries an even greater burden.  By this logic, Bangladesh was in imminent danger of sliding back into a medieval and feudal past.  

Moreover, in transnational feminist discourse, culture (understood to be monolithic and consensual and frequently collapsed with “tradition” or religion) is assumed to be the primary source of violence against women (Merry 2006 12). The gender assumptions embedded in modernist rights narratives, combined with tropes of timeless Islamic patriarchy made it easy to read Bangladesh’s fatwa victims as women trapped in the “pre-modern and barbaric” zone of Islamic law.  It did not take long for the category of the imperiled Muslim woman to come into being and to inform future activism. 

In this regard, it is worth remembering that cultural practices are never free-standing phenomenon but embedded in the political, social and economic logic of each locale. 

An analysis of the complex articulations of local, national and international is critical to understanding the production, circulation and reception of fatwas in rural Bangladesh.  A framework that pits Islam versus modernity does not bring into view the complex and historically specific ways in which national and international vectors of Islamization articulate with politically economy and rural structures of power in each fatwa related case ( For a close reading of the most iconic of fatwa case, see Siddiqi 2006, 2008).  

The relentless focus on a de-contextualized Islam/on the fatwa itself, produces a striking misrecognition of the specific disciplinary powers that shape women’s lives in rural Bangladesh.  An analysis embedded in modernist narratives of progress allows some “facts” to jump into focus while others fade into the background.  Images of caning, stoning (and in one case of a woman burned at the stake) resonate immediately with human rights and transnational feminist priorities.  Contextual complexities and power relations, along with history and politics and local specificities fade out of view.  In other words, this framing refuses the specificity of the local; what comes into focus are the signs of global, in this case of global Islam – caning, stoning and so on --in their local manifestation.  This understandings of the role of religion in enabling the violent disciplining of women in village tribunals -- in conjunction with a commitment to transnational principles of women’s rights as human rights -- informs feminist engagements in the field, the subject to which I turn in the following section.  

Suffice it to say, my critique is not directed at individual feminists or a failure to appreciate the complexities of broader socio-political contexts.  This would not be true in any case. Feminists are acutely conscious both of local complexities and of the tensions generated by their work.  My critique is on a different register, about the limitations of dominant interpretive frameworks that underpin feminist understandings and strategies.  

Locating Injuries and their Consequences: Dulali’s story

Several years ago, the feminist founders of ASK (Ain o Salish Kendra, the Law and Mediation Centre), a leading proponent of the reformed tribunal, commissioned me to study to their Gender and Social Justice Program. One of my tasks was to shed light on emerging tensions between feminist formulations of justice/understanding of injuries and the desires and priorities of those who were the objects of ASK’s intervention programs. 

A common quandary ASK members had to confront involved women who became pregnant following a sexual relationship outside of marriage.  The traditional resolution by tribunal elders – one with which the woman usually concurred – was to insist the man marry the woman carry his child -- even he already had a wife.  Marriages foisted on men under these conditions rarely lasted but the social logic was that regardless of how short-lived the marriage, the child (who was innocent after all) would avoid the stigma of being born illegitimate.  

ASK’s avowed feminist principles against polygamy did not allow for easy resolutions.  On the one hand, it was not self-evident that ASK should intervene to prevent a second marriage if the woman gave her consent, even actively sought out the marriage.  On the other hand, members worried that accepting the second marriage would be tantamount to promoting polygamous marriages.  ASK members were also concerned about such an absolutist stand toward polygamy.  Did the possibility of avoiding the social stigma of illegitimacy (for the unborn child) constitute mitigating circumstances? Or would this simply reproduce ideologies of shame?  I organized my research with these complex questions my head.  

I also carried with me the real life story of Dulali, whose case had become iconic of the contradictions unleashed by national level feminist interventions into local issues.   

Below I reproduce three slightly different accounts of events.  I will use these multiple versions to contrast the different interpretive frameworks through which her injuries and their consequences were understood and acted upon. 

So that the reader does not get lost in details, I begin with a sketch of the basic “facts,” with minimal commentary.  

· In early 1994, a village tribunal issued a fatwa sentencing a young woman named Dulali to 101 lashes, for the crime of Zina and for having a child out of wedlock.  The tribunal also declared that the man involved, who was already married, would have to marry Dulali once her baby was born.  On hearing the news, feminist activists from the capital rushed to the village, located in a fairly “remote” part of country. Their actions forestalled implementation of the fatwa.  They also arranged for the man whose child Dulali was carrying to transfer some of this land into her name. With the departure of the activists, the young woman found herself ostracized by fellow villagers.  With the help of a feminist lawyer, she eventually took shelter in a Gandhi ashram in a different part of her home district.  

A version I found on the internet

· Dulali was condemned by a fatwa to marry her rapist. Feminists rushed to the spot, mobilized local administrators, reversed the verdict and arranged instead for the rapist to pay Dulali a lump sum compensation with which they bought her a plot of land. 

The next account is a translation of an official documentation of the case. It is taken from a list all reported fatwa cases in Bangladesh between 1993 and 1995 that was compiled by ASK, a human rights organization.  Dulali’s case was the 6th of 43 listed chronologically.
  

· Dulali was a young woman of 17/18 years who had been deserted by her husband.  She struck up a relationship with a married man and subsequently conceived a child.  Once her pregnancy became public, a village tribunal was called [Note: the text does not mention who initially requested the hearing]. A fatwa declared at the hearing declared that once she had delivered her baby, she would have to marry the father.  In addition, on the day of wedding, she was to be caned 101 times for having committed the crime of zina.   

The persons allegedly responsible for the issuing the fatwa were the vice-principal of a local madrassah and the local imam.  Following reports of the case in a national newspaper on Janary 17th, 1994, Dhaka-based women’s organizations immediately contacted police and government authorities in the locality.  The police intervention came in time to prevent the carrying out of the fatwa sentence.  Those accused of issuing the fatwas went into hiding.  The activists (representing several organizations) called for a second tribunal hearing.  As compensation, the accused [the man with whom Dulali had had a relationship) agreed to transfer part of his property in Dulali’s name.  Arrangements were made to keep Dulali in a local shelter.  In order to help Dulali achieve economic self-sufficiency, arrangements were also made to provide her with vocational training.  

[There is no mention of the fate of the baby in these records.]

The forth and final version of Dulali’s story is reconstructed form several conversations I have had over the years, most recently in March 2009, with an activist who was present at the original event. I will call her SR.

· SR began by noting the lack of reliable statistics or comprehensive studies on the incidence of fatwas.  She surmised that the actual incidence was very low.   She also attributed exaggerated interest in and inflated statistics on the numbers of fatwas issued in tribunals to “donor driven research.”  

SR firmly believed that the punishment meted out in tribunals (whether they were legitimated through fatwas or not) served the basic function of restoring social harmony.  “A sin (paap) in the eyes of society must be ritually cleansed before society can move on.  A social sin calls for a social resolution and this was sin that concerned the whole village.”  SR was also clear that the tribunals were in the control of a “secular leadership” and did not necessarily represent the voice of an Islamist movement.   

Without prompting, SR noted that Dulali’s brother had been the one to call for a tribunal hearing in the first place.  In a bid to restore his sister’s lost honor (ijjot), it was he who asked for the presence and opinion of a religious leader at the proceedings.  Dulali herself is said to have declared that she had sinned and deserved some kind of punishment. 

Unlike the other feminists, SR took the fatwa order for caning Dulali to be a token gesture of punishment, not a genuinely coercive sanction.  It was, in her reading, a way to ritually cleanse the village of Dulali’s sin and for the community to solve its problems on its own terms.  The matter would have ended there if the local correspondent for a national daily, who had already made a name for himself for aggressive reporting, had not alerted the head office to the issuing of the fatwa.  The media transformed the impending tribunal sentence into national and international headlines. Dhaka based activists mobilized themselves and rushed to the village before the sentence could be carried out.  

SR’s description of the sudden arrival of the investigative team from the capital to this remote corner of southern Bangladesh hints at the larger dynamics (of class, literacy, urban-rural differences) that were at play.  “When the team of mostly women activists arrived, it was as though a much-feared invading army, wielding their cameras as weapons, had marched into town.” “Quaking with fear,” the imam and the maulana fled as soon as news of the imminent arrival of the team reached the village.  

SR attributed this fear not to a generalized anxiety around an urban feminist invasion but rather to a convergence of local and international pressures.  Around this time, girls’ schools and women’s project run by the prominent NGO BRAC were being attacked in other parts of the country, reportedly at the instigation of religious extremists.  The government was under great pressure, especially from the international development community, to demonstrate its commitment to women’s rights and its willingness to stand up to religious extremism.  According to SR, the then Prime Minister called local government officials a total of 18 times that day to make sure that the fatwa sentence would not be carried out.

The activists arranged for another tribunal hearing, one that in SR’s view was entirely one-sided.  The “accused” – who had been forced out of hiding, begged forgiveness for his crime.  The tribunal then extracted the transfer of land worth around Tk. 40,000 (a considerable sum even today), into Dulali’s name. Conventionally, female ownership increase’s women’s social status so that presumably, this was meant to both help restore her honor in the community and provide her with livelihood.  SR had a more cynical interpretation: property in a woman’s own name ensures that she is able to draw on her brother’s protection when necessary. He in turn always has access to the property. 

In any event, once the activists had left, Dulali discovered that it was impossible to return to a normal life in her community.  Along with social stigma, she had to contend with community hostility about the very public and hierarchical nature of external intervention negative publicity the affair generated.  Dulai was unable to hire laborers willing to till her land.  Ostracized, the effort of living alone was simply too daunting.  She eventually left the village and with the help of a feminist lawyer, took shelter in an old Gandhi Ashram in a different part of the district.
 She became quite resentful of the interventions and media attention she received even after she moved to the Ashram. 

[As a side bar, SR added the foreign media outlets hounded Dulali for her story.  After she fled to the Ashram, SR was convinced by an Australian TV reporter to take him to visit Dulali for a documentary he was making. Much of the reporter’s questions focused on Dulali’s opinion of Islam. When the latter replied that she thought Islam was “just fine, good” and that it was a source of succor, the reported was baffled, disappointed]  

SR insisted that caning would have been the more humane option to the kind of alternative offered by feminists that ended with Dulali’s being exiled from family and community. Once ritually cleansed, she could have re-entered society and married the father of the child, an option she apparently was willing to consider, even though she would have been a second wife.  Indeed, in SR’s opinion, marriage was the only viable options in such situations, adding “the Dulalis of this society do not have any agency.  They have to act like children, agree in the way children agree.”

Finally, SR noted that Dulai’s baby died just days after birth from intentional neglect.  In her view, all parties were complicit in the death, everyone gave their consent to the “benign” neglect of the child.  Dulali and her mother cried for hours after the infant’s death but “their tears were not for loss of the baby, but for Dulali and her fate.”

It could be argued that SR had a highly culturalized, even, romanticized, vision of the tribunal and of community harmony.  By claiming that women like Dulali were like children who could never exercise genuine agency, SR conceded that community harmony involved degrees of coercion. To conceive of women like Dulali as not having the option of agency, SR accepted that harmony came at a cost to the woman.  Within the terms of this analysis, all change is violent, if it is even possible.  (My reading of Dulali’s desire and potential for exercising autonomy differs somewhat from this.  See next section). 

What is valuable in SR’s narrative is the way it throws into sharp relief the fundamental assumptions of feminist engagements with women facing fatwa related punishments.  Less swayed by the fear of things Islamic, she raises a provocative and extremely important question about which kind of intervention is more humane and preferable.  Feminist actions were shot through with the gender assumptions of narratives of modernity, including the way the former locate “Islam law and women.”  Viewed through this lens, the focus had to be perforce on preventing the caning, which functioned as a dense symbol of the barbarity of religious justice. Like stoning, caning represented the ultimate punishment/humiliation – it signified an unacceptable capitulation of the precept of women’s rights as human rights.

SR simply pointed out the exaggerated significance of caning and stoning within the prevailing context.  As she noted, by convention, in rural Bangladesh stoning involves pebbles, and caning light switches; the oldest man in the village is usually called on carry out the sentence. I hasten to add I do not meant to understate the pain and humiliation of the fatwa survivor. My point is only that in this cultural universe, caning and stoning invoke globally circulating and essentialized images of barbarity and backwardness that over-determine the meaning of specific instances. 

Feminist priorities also included preventing a second marriage by any means; it is not clear that Dulali was entirely against becoming the second wife of a man with whom she had presumably more than a physical relationship. 

The larger point here is that feminist formulations of justice and understanding of injuries derived from dominant ways of seeing the problem can lead to actions that are at odds with the desires and priorities – or long term interests -- of those who were the objects of intervention.  Is this possible to work toward establishing a framework for feminist engagement without coercion or injury to existing social identities and ties that individuals may hold dear? In the next section, I briefly describe two incidents I came cross during my research, which NGO staff considered to be failed hearings because the women concerned wanted something quite different what the NGOs had to offer. 

What do Women Want? Examples of “failed” shalish
A. 

A man developed a physical relationship with his maid.  He apparently kept his promise to marry her, by signing an affadavit in court.  Subsequently, he abandoned her and refused to recognize the marriage.  The marriage, as it happens, was not valid, since a Muslim marriage requires the signing of a contract by the two parties and two witnesses.  The tribunal members had no recourse to the law.   Since the girl was over 18, section 493 (colonial law on enticement?) was not applicable.  No legal provision could help the young woman in this case.

After several sittings of the tribunal, NGO members ruled that the man should pay the woman a lump sum of Tk. 10,000 and deposit Tk. 400 a month into a bank account that would be opened in her name.  In addition, another Tk. 5 or 6000 would be deposited in a separate account. 

This sounds like a reasonable outcome, given the original limitations of the case.  But the young woman refused – what she wanted was her “husband” back.  She wanted the social recognition and honor that being a wife conferred in society. 

 A similar desire seemed to animate the actions of Shahera Banu, who lived in an area close to the Indian border from which a substantial number of people appear to be involved in seasonal and circular migration to Bombay.   Sahera Banu’s Testimony:  

He would ask me for money.  On several occasions, he came and took money from me.  He wormed his way into a fictive kinship relationship with me (dhormo attiyo patai) and his family at different times tempted me with the prospect of marriage.  They took Tk. 60,000 from me.  They bought tin for a new roof with my money.  

They don’t look after me (literally, they don’t feed and clothe me properly).  I gave money three or four times.  I gave it as a loan.  Before my marriage, I gave the money as a loan.  I loaned the money before the marriage.  Ratan married me after finding he couldn’t repay the debt. 

I had taken my handicapped son to Bombay and earned the money through begging there.  

I got pregnant after marrying Ratan.  His mother and his first wife had the baby destroyed.  

Ratan Ali’s Testimony:  8/10 months before the marriage, she would come begging to the area.  It was because of the begging that she would come over to our house.  Later she became fictive sisters with my first wife.  Later after all this coming and going we developed a relationship.  She said, you have nothing [in your shongshar].  I’ve seen what you have and I still want to marry you.  [I want to marry you with open eyes??]  All you need to do is to be my husband.  You don’t have to give me anything.  She wanted to buy me land and build me a house.  She built it but later she took the tin away.  She had me tortured by party goons.  I was beaten up.  Later, she went off to Bombay.  Then she returned and brought a case against us claiming we owed her Tk. 60,000.       

Interim Decision:  A five person, all male-investigation committee was formed to verify the charges and countercharges.  Each person was to make individual inquiries.  The committees report would be due on March 15, 2003, at which time both parties, with their respective witnesses, should be in attendance for another shalish sitting.  The two sides would not be given further notice.  A shalishnama to this effect was written up and signed by the two parties. 

Second Sitting

In addition to the defendant and the accused, and the five member investigation committee, 11 other people were in attendance for the second shalish sitting.  They included a former UP chair who was an advisor to the MSP, the chair and secretary of the MSP and its other members, as well as the CO.  The group represented small farmers and petty businessmen as well as a one established politician cum businessman who could be considered part of the social elite.  The group was initially all male but at the insistence of the CO, one woman was called in. She was a local NGO worker and member of the MSP.  

Investigation Committee Report:

Khalil Mondol:  No evidence of the exchange of money (Tk. 60,000).  

Idbar Biswas: I heard from a widowed girl that the claims about loaning money are not true.

Shamsuddin: After going to the defendant’s house, I heard she had some money.  Later they fell in love and got married. Whether any money had exchanged hands, we cannot say.  

Monowar Hossain: I went past Burimara and Ratan’s house three times.  The wedding took place in the present of the first wife.  An estimated four or five hundred taka was spent on wedding expenses, paid for by the defendant.  It is true that she brought in money through begging but it’s not clear if she gave any to Ratan.  The defendant promised to maintain Ratan (bhoron-poshon debe). No exchange of money took place.

Ali Ahmed [not on the committee; a witness for the defendant; well-respected in the shalish]:  The defendant has money.  I know that Ratan took Tk. 10,000 from her.  Before beginning onion farming and before buying the rickshaw van, Ratan’s mother went and got a thousand/ten thousand [??] taka from her.  Ratan’s neighbor Khobir said, however you can, you have to settle the issue. 

After the report of the investigation committee was presented, a five member jury board (all male) was formed.  Ratan’s mother, Nurjahan, swore she had never taken any money from her.

Ratan: I’ve never spoken to Khobir about this.  There was no exchange of money.  But I’ll accept the ruling of the shalish.

Sahera: If the shalish ruling is legal, then I’ll accept it. 

During the shalish, when the defendant began protesting loudly about where the money to purchase the van and to take up farming could have come from, Ratan's actions were justified in the following way:  Biye piritir biye; Ratan Kaameo, Ratan Kajeo Ratan; the girl tortured the boy, we have to remember that; greed leads to sin; sin to death; since he was poor, he fell prey to greed. Ratan, Ratan’s first wife and second wife all gave inconsistent evidence.  But the investigation committee made no attempt to go deeper into the issue. It was as though the decision had been made before hand.  Whether or not the defendant was pregnant was never seriously considered by the investigation committee.  Ratan claimed it was untrue.  But the defendant provided the name of the doctor who carried out the abortion and charged her mother-in-law and co-wife with forcing the abortion on her.

The Ruling:  Since there was no evidence of the exchange of ‘joutuk’ [the first time this word is used], the accused will pay the defendant Tk. 3000 of the den mohor (total Tk. 5000, of which 2000 will remain wasil [usul]and Tk. 2000 for maintenance, that is, Tk. 5000 in all.  Each party will live separately.  The opposing side will deliver Tk. 5000 to the MSP advisor today.  A Kazi who had been brought in pronounced the two divorced.  The verdict was accepted. 


From the narrative, it appears that the woman's primary motive was to gain social legitimacy and status through marriage.  In fact, she manages to invert traditional social relations, promising to pay for the man's maintenance (bhoron poshon) in exchange for the social identity conferred by marriage, even as a co- wife.  It also appears, if we are to take Shahera's word
, that the female members of Ratan's family, his first wife and his mother were complicit in his 'seduction' and acceptance of Shahera Banu as a second wife.  What was interesting is that no one questioned the fact that a poor beggar woman with a physically challenged son could possess Taka 60,000 in the first place.  This indicates that poor women like Shahera who migrate are understood to have considerable financial autonomy. 

It is critical to note here that not all women see marriage as the ultimate form of social fulfillment.  I am concerned with only the “failures” here.  Those who desire and actively seek out different future need a very different set of social and institutional support. Working toward changing cultural ideologies of honor and shame, of shifting the idea that marriage as the only legitimate site of identity and safety has to be a priority for feminist activists.  With respect to a policy that seeks to be explicitly feminist and egalitarian, providing women with options -- without forcing 'external' principles on them -- would appear to be the most sensible strategy.

Gender, Agency and Legal Empowerment


[…] The very condition of justice is that one must address oneself to the other in the language of the other.  There is violence involved in judging persons in an idiom they do not share, perhaps even understand.  But this violence is obscured by the appeal to justice as a universal value […]

Nivedita Menon (paraphrasing Derrida) Gender and Politics in India 1999 p. 263

A woman’s movement aimed at the emancipation of women in a context of cultural subordination, political discrimination and economic vulnerability cannot become part of the mainstream.  It has to take on radical positions and be on the cutting edge of dismantling the ideological structures and material practices that subordinate her.  It must stand apart from popular manifestations of the very norms, the very ideas that restrict her, the practices that deprive her, and the processes and structures that refuse recognition to her right to autonomous expressions of her needs and aspirations.  

Ferdous Azim and Fazila Banu Lily, 1992:40. 

Nivedita Menon’s quote forces us to confront the violence and coercion inherent in modern conceptions of justice when they are taken to be universal and absolute.  Menon reminds us that in urging us to recognize the paradox of justice as a universal value, Derrida does not abdicate before the question of justice or deny opposition between just and unjust.  The objective, rather, is to de-sediment the historically specific values embedded in any particular notion of justice (Menon: 263).  

The second quote reminds of the embeddedness of gender injustice in everyday ideological and material practices and cultural formations.  It implies that social transformation can never be attained without a radical vision, one that refuses existing norms.

Both quotes foreground the dilemmas and contradictions of a feminist and human rights project that presumably seeks to 'rearrange desires' without coercion and with full knowledge of the unequal relations of power that connect the urban middle class activists to rural and subaltern populations.  How do we as feminists understand and theorize the possible contradictions that Menon and Azim and Banu raise, without lapsing into much rehearsed debates on relativism versus universalism?  These questions are complicated by the current global context in which the bodies of Muslim women bear an extraordinarily symbolic burden. 

What constitutes justice for women depends to a significant degree on the frames through which injuries and their consequences are seen. Clearly, not all forms of injury and redress can be measured in financial or legal terms (Letti Volp). 

In answer to the question of whether justice can be conceived of in a universal sense, Menon offers a firm negative, a response with which I concur.  Problematizing the attempt to universalize a specific version of reality through the law, Menon locates the fixity and certainty of the law – its obliteration of plurality – as a basic problem. She also locates in its historical specificity the construction of the rights bearing individual – “detached from social context and conceived of as constituted by the limits of the body. […] (Menon 265).” 

Conclusion

In this chapter, I have explored the kinds of issues arise when transnational notions of women’s rights as human rights are transplanted on to “local” landscapes of meaning.  Some of the women I met appeared to be caught between UN style notions of justice and alternative normative codes through which they constitute their subjectivities, and on which their futures generally depend. I found others who were eager to embrace a universalized rights discourse.  

What do we do with the knowledge that a woman’s sense of self is constructed, not only “by limits of the body” but in and through community norms and cultural practices? What do we do when confronted with the fact that selfhood may or may not be in opposition to what transnational feminists consider to be dominant patriarchal norms?

Minoo Moallem warns against the fundamentalist rigidification of categories that “egalitarian feminism” is so prone to falling into.  “[T]he question of citizenship and difference can also be reformulated, if we think in terms of the desirability for justice rather than the possibilities for clinging to absolute identities and categories, since absolute identities are always based on erasure and exclusion.  The problem appears to be the availability or rather the unavailability of a new political vocabulary, one that is not so beholden to a modernist political project or even to the kind of postcolonial critiques that are currently in circulation.”
 

Moving away from absolute identities and categories calls for problematizing the methodological individualism and related notions of agency embedded in narratives of modernity.  The rights bearing liberal subject that transnational feminist theory would like to bring into being is a woman who can stand out of or go beyond culture and social relations.  This “post-cultural” or “post-religious” rights-bearing Liberal subject can only be imagined into being in world in which dominant cultural values remain unmarked, “detached from social context and conceived of as constituted by the limits of the body.” 

Liberal notions of selfhood and agency – fundamental to ‘western’ feminist theory – have come under fire recently from anthropologists troubled by facile conceptualizations of freedom, consent and self-determination.  Saba Mahmood, for instance, argues that it is not possible to understand pious women in Egypt through a standard Liberal framework. Mahmood’s analysis opens up avenues for analysis on agency, subject formation, and feminist engagements with female Others.  Mahmood argues that feminist narratives tend to be constructed upon a conception of the liberal subject in which individuals are assumed to have core selves that prefigure cultural norms and social structures.  

It may useful to consider agency separately from the self-contained individual; as the “socioculturally-mediated capacity to act” and influenced by multiple logics and context (Whalley 211). In addition, it may not be necessary to postulate a “strategizing bourgeois liberal subject in order to focus on intentional action (Ortner 2001). 

Rethinking the relationship between desire, agency and Muslim women’s subjectivities calls for problematizing the interpretive frames through which we understand Muslim women’s injuries in relation to Islam. Just as women do not constitute a pre-ordained category, Muslim women do not constitute a social group. Nor do they have pre-ordained interests.  
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� The questions addressed in this paper were stimulated by a study carried out by the author of NGO efforts to monitor and promote gender-just dispute-settlement practices in rural Bangladesh. The object was to examine the operations of the “democratized” village tribunal and assess its viability as a site of redress for subaltern groups, especially women.  





�Structurally these tribunals are more fluid and less institutionalized than panchayats in neighboring India.  They are constituted spontaneously, when a dispute arises; membership is not fixed.  Conventionally male elders and the social elite are called on to settle disputes; women and poor men tend to be excluded from the circle of power.  About half of all disputes that go in front of these tribunals are considered to be ‘women’s issues” related to dowry, maintenance, sexual “transgressions” and domestic violence.  The rest are land disputes and other miscellaneous issues over resources (cutting down of trees, accidental deaths of farm animals and so on).  





� Village ethnographies of Bangladesh from the 1970’s and 80’s do not mention fatwas, however the anthropologist Willem van Schendel claims that in the northern Bengal village which he studied, issuing fatwas was a common occurrence.   My research shows that there were no reports of fatwas in newspapers before 1992.  


� Samuel Huntington’s The Clash of Civilizations and the Remaking of the World Order (New York: Simon and Schuster) came out in 1996.  The influential and much-cited essay on which the book is based had been making the rounds in official circles much earlier. 


� Fatwa o Shalisher Maddhomey Bangladeshey Nari Nirjatoner Chitro 1993-1995 (Shongbad Potrer Tothher Bhittitey Protibedon, ASK. 1996. In Bengali. 


� Syeda Raushan personal communication.  Must check about confidentially.





� Investigation by my assistants verified Shahera Banu's testimony. 


� Ibid. 
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