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Introduction 


The world is now characterised by extensive and rapid movements of people. An increasingly important issue for industrialised countries, such as Australia, is the rising number of people who are becoming displaced within their homelands as a result of a multitude of interconnected factors. The majority of displaced persons and refugees in our region are women and children. Yet, they are severely underrepresented in refugee determination processes, claims for asylum and settlement. This paper will examine women’s experiences of forced migration and the neo-liberal global context in which they occur. Over the past two decades the implementation of neo liberal policies in both the North and South have not only resulted in colossal displacements, but have simultaneously given rise to exclusionary politics. While globalisation conjures up a vision of a borderless world, as a result of free flow of goods, this paper will show that increasingly nation states have closed their borders to the displaced, emphasising the distinction between ‘economic’ migrants and political refugees. Based on recent fieldwork among internally displaced women and cross-border forced migrants in South Asia, our paper will map out the ways in which the aggressive pursuit of neo-liberal agendas and the rise of exclusionary politics, based on national security and border protection, result in greater social inequalities for women. By focusing on the ways in which women confront and interpret the commonalities and differences of dislocation, this paper will evaluate the contemporary applicability of the concept of “refugee” in postcolonial states and highlight the significance of gendered displacements.


This paper draws attention to the weakness of the concept of refugee in contemporary postcolonial contexts by highlighting the gendered complexities of cross-border forced migration and internal displacement. The persistent dichotomy of internal and external displacement, and the failure to classify as refugees those who have not crossed an international border, despite the escalation of their numbers in developing countries in the Asian region exemplifies, the Eurocentric nature of refugee discourse. The complex processes of decolonisation and increased integration of the world economy have set in motion large-scale population movements that render meaningless distinct categories of dislocations. Therefore, we emphasise that the boundaries of poverty-induced internal migration and forced international displacements often intersect and are blurred. There is an urgent need to explore women’s shared experiences as refugees and economic migrants, and also to show how these experiences connect with globalisation and neo liberalism. These observations are based on ethnographic research carried out in the border regions within South Asia and documentary analysis of secondary data on South East Asia. Intensive fieldwork among the displaced enabled us to challenge the conventional epistemic notion of what it means to be a refugee, allowing us to present the life worlds of the researched as active agents within our study rather than passive victims. We followed Sorensen’s (2003a, p.15; 2003b) ethnographic approach to deconstructing pre-existing categories of displacement by showing which aspects are relevant on the ground. Documentary analysis of official sources and secondary data strengthened our understanding of the macro political economic and historical forces that have shaped the experiences of forced migrations.
Globalisation


Forced migration is a fundamental part of globalisation and thus cannot be studied in isolation. Refugee situations are not a string of disconnected humanitarian emergencies and are connected to a wider social, political and economic context (Castles, 2003). Castles (2003, p.27) states that by considering the broader structural causes of forced migration, one can generate explanations both for why forced migration has risen in the South and for why Northern countries have responded similarly to the plight of refugees and asylum seekers. As Castles (2003, p.17) states the terminology North and South refers to a social rather than a geographical divide. Within this paper, the South refers to ‘less developed’ countries in Asia and the North refers to ‘developed countries’, particularly the USA, and the institutions which it dominates such as the World Bank, hich have the power to impose neo liberal policies on countries in Asia. Women’s experiences need to be explained in the context of the characteristics which depict globalisation at present.  Globalisation is characterised by elements which are both neo liberal and neo conservative. They share more similarities than differences (Steger, 2005:17). Both neo conservatives and neo liberals emphasise the significance of free trade and markets. Neo conservatives, however, also combine this attitude with a belief in the regulatory actions of governments and in the protection of their citizens, in terms of both security and traditional values. Indeed, as both Bryan (2002) and Peck (2004) argue, neo liberalism does not involve the simple application of free market philosophy, but is based also on social conservatism and increasing preoccupation with social control in areas of law and order and border protection (Peck, 2004). Mitropoulos (2001, p.54) shows that while globalisation conjures up a vision of a borderless world, as a result of the free flow of goods, globalisation is in fact about borders, which are both permeable and exclusionary.


Global elites in the North present globalisation as if it were the answer to economic growth and prosperity for all (Steger, 2005, p.21). Yet, in reality it has increasingly resulted in wealth and power being concentrated in the hands of very few (Taran, 2000, p.35). Structural adjustment programmes introduced by elites in the North into the South have resulted in a reduction of public spending and employment, which has led to massive gendered displacement. International migration is a fundamental component of this relationship between North and South (Castles, 2003, p.18). Within both North and South, the dynamics of inclusion and exclusion result in greater social inequality in the South and lead to certain areas of deterioration in the North. These dynamics result in both conflict and forced migration, as well as a blurring of the difference between various categories of migration. Failed economies generally lead to weak states and human rights abuses. Many migrants and asylum seekers have numerous motives for moving and it is unfeasible to separate economic and human rights motivations.
Rigid Categorisation and Consequences for Displaced Women

Historically, the conceptualisation of the displaced person can be traced to the inception of the UN Convention of 1951 within the context of post-war reconstruction. Here, the definition of a refugee was characterised as a person who, “owing to a well founded fear of persecution for reasons of race, religion, nationality, membership of a particular group or political opinion, is outside the country of his nationality and is unable, or owing to such fear, is unwillingly to avail himself of the protection of that country” (Article 1, United Nations Convention Relating to the Status of the Refugee, 1951, cited in Loescher, 1999, p.234). This definition is both antiquated and insufficient in the twenty-first century (Surhke and Newland 2001, p.284). With its focus on individual persecution and sovereignty, this notion is Eurocentric and reductionist (Malkki, 1995; Loesher, 2001). ‘Economic migrants’ are not recognised as bona fide refugees because they are assumed not to suffer from ‘persecution’, but are said to have an element of choice in their movements. The global community eschews responsibility for the internally displaced, under the guise of observing state sovereignty. Forced displacement has only recently been perceived as a human rights problem (Stravropoulou, 1998, p. 519). Although the internally displaced suffer the same material deprivations as the externally displaced, they are largely denied access to international assistance (Toole and Begikhani, 2000). However, the onus for this crisis must be borne by the international community, given that in some parts of the developing world ‘proxy wars’ waged by the superpowers of the Cold War (Cohen and Deng, 1998), precipitated vast internal displacements. Conventional demarcation between displacement due to coercive measures (war, direct persecution, famine) and displacement due to economic reasons (poverty) glosses over the fact that both categories of displaced persons often suffer under the same abject conditions after relocation (Hein, 1993, p. 47).


These aforementioned mass persecutions and displacements exemplify the limitations of conventional refugee discourses that are predicated on individual persecution. Arguably, the refugee paradigm also excludes the experiences of women in forced internal and international migrations. Jagger (2002, p.123) shows that since women make up the majority of the world’s poor, neo liberal policies have been particularly detrimental to women, with a reduction in social programs being the most visibly gendered aspect of these policies. Reductions in health services have led to higher maternal mortality. The unpaid labour done by women has increased as it is women who have had to take up the work done previously by particular social programs since ideologically both in the North and the South, it is women who are seen to be responsible for the care of children and other family members. This increase in unpaid work in the South has resulted in girls being taken out of school to help their families. The introduction of school fees has further led to education becoming inaccessible to girls. These changes have both increased the impoverishment of women and made it difficult for them to find work. Furthermore, neo liberal prescriptions have been often accompanied by aggressive border protection policies. In postcolonial states the resultant impact has affected women even more adversely than men. In the making of post colonial nation states boundaries were drawn arbitrarily through ethnic, religious cultural and economic communities. Homogenisation underpinning nationalist ideologies also led to the creation of marginalised and displaced ‘minority’ groups who did not belong in the nation state. Tensions and contestation over artificially constructed boundaries have continued since simple movement of populations in border regions can become an illegal act. However, the pursuit of market liberalisation does not seem to be leading to greater tolerance of ethnic and religious differences (Hann, 1997). On the contrary, border controls are being vigorously reinforced to keep alien others out. Most undocumented forced women migrants we spoke with reiterated their inability to secure asylum as they did not meet the official’s notion of who aught to be considered a genuinely persecuted individual.


Women and forced migration: Similarities and Differences between refugee women and poverty induced displaced women Eighty per cent of refugees and internationally displaced people are women and children (Rodriguez 2003, p.6). Women experience gendered forms of violence, such as rape, the fear of rape, body searches, enforced pregnancy, slavery, sexual trafficking, enforced sterilization, and infection with sexually transmitted diseases and AIDS, as well social stigmatisation once they have been sexually assaulted (Rajasingham-Senanayake, 2004, p.149 and Rodriguez, 2003, p.1). The infection of women with HIV/AIDS leads to local discrimination against these women and disqualifies them from resettlement in many countries, including Australia (Bartolomei and Pittaway, 2003, p.88).


Children’s survival often depends on a women’s ability to adapt to impoverishment. A woman fleeing from hardship, violence and war faces the threat of rape by the border guards, is encumbered with the task of childcare, cleaning, cooking, collecting fuel and water. The collection of fuel and water often leads to further violations of her body and soul (Samaddar, 1999, p.41). During fieldwork we found that women are expected, even under the conditions of forced displacement, to take care of the family and to uphold cultural traditions. This expectation holds even when women are abandoned by their husbands and thus denied traditional protection, left without a home, possessions or work, and without any family or community support. Samaddar’s (1999, p.40) findings on South Asia shows that women are the most abused refugees and the most unwanted migrants. The sexual victimization faced by women is the most gender specific human rights violation of forced migration. These abuses violate both women’s rights to their own bodies and to their physical and psychological well-being. 


Women do the most low skilled, least paid, most abused and dishonourable jobs. In displacement the loss of property and work, physical injury, separation from family, and issues of protection and security are all more serious for women (Roy, 2002). As a result of the economic crisis which results from war, there is no money for girls to go to school. A lack of education makes the trap of sexual violence, such as sexual slavery, trafficking and prostitution much harder to escape (Britain, 2003, p.44). In flight, women are subject to abuse, rape, injury and death in greater numbers than men (Kaapanda & Fenn, 2000; Ivekovic, 2000). Women experience greater poverty, health risks, have more mental health problems, receive less information, fewer work opportunities and fewer opportunities for education and training than men when relocated (Hans 2000; Kaapanda & Fenn, 2000; Waas , van der Kwaak, Bloem, 2003, p. 330). In addition, women frequently face social stigma if they are living alone, or accusations of promiscuity (Qadeem, 2003). There are close similarities between female refugees and poverty-induced displaced women (Segura-Escobar, 2000, p.107). Our research in South Asia affirms this. In women’s narratives of displacement the boundaries of the economic migrant and the political refugee became blurred. For example, the sentiments of Hindu women refugee fleeing persecution from Muslim Bangladesh were typified by comments such as:


…Then after the trouble, we came here because of persecution by the miyas (Muslims) It is because of poverty that we had to leave…It is because of persecution and poverty that we had to leave, I mean if we could not gather grains, then how can we bring up our children?” (40-year-old married woman from Bangladesh, living as an illegal migrant in India).  This may be contrasted with routine experiences of poverty induced internally displaced women in India who unambiguously explained that poor economic circumstances compelled them to migrate from villages seeking better employment opportunities in the city:


In the village there was no rain, there was drought and poverty. So we came to Kolkata (Calcutta). (40 year old, deserted woman, migrated from a village in West Bengal)


We need keep in mind that both groups of women are located in a region where at the stroke of the mid-night hour in 1947, an artificial international boundary was created. Subsequently, while displacement within the national boundary has become acceptable, the movement of people across the border is rendered illegal. Yet, both groups continue to suffer from economic deprivation and policies that systematically exclude women from outside assistance. It has also been argued that female labour within impoverished communities is taken for granted and capitalized on. In both situations, female labour doubles, yet labour within the home is taken for granted within the global market system (Arora, 1999:281). In the specific case of structural readjustment in India, job loss for men also entails an extra burden for women, who have to provide for their families (Arora, 1999; Okin, 2003). Economic policy, influenced by global market forces, often ignore women’s specific needs and experiences (Okin, 2003, p. 283).


A study undertaken in the mountain province of Cordillera in the Philippines illustrates the way in which the issues surrounding forced migration are multifaceted. This case study illustrates the fact that displacement due to poverty is no less valid than displacement due to war or persecution. Moreover, the study shows the way female identity is mediated and contested through the new forms of work women have to perform through migration (Mckay, 2003, p.290). In Cordillera many have to leave the area to find work, as subsistence farming is not sufficient to meet basis needs. Here, women gain a newfound sense of identity through overseas domestic work and hence by providing for their families.


Mckay’s (2003, p. 258) research demonstrates the way female identity and experiences are changed by migration and the way women can also be empowered through certain forms of displacement. This parallels with a similar study conducted in rural Thailand where young women are seen as a major source of remittance for poor communities (de Jong and Richter, 1996).


As de Jong and Richter (1996, p. 752) assert, single women who migrate in order to assist their impoverished families can generate a greater sense of empowerment for themselves, particularly since movement to help one’s family is valorised in such communities.


Similarities between female refugees and poverty-induced displaced women are also evident when examining the way in which aid organizations liaise with male figureheads who are often unaware of specific female requirements (Okin, 2003, p. 280). Similarly, in both forms of displacement, which usually entails scarcity, women are generally given fewer resources, such as food (Okin, 2003, p. 281). In displacement caused by development projects, cash compensation is given to men and women are doubly disadvantaged in that they lack economic capital in addition to land and skills they had developed particular to that locality (Arora, 1999 p.345).

Women: The Invisible Refugees


The stereotype of a ‘refugee’ conforms to the Cold War image which is predominantly male. The language of the UN Convention on Refugees is gender blind. That is, it does not refer to females, nor does it specifically recognise persecution on the grounds of gender. Although, for example, rape has been recognised as a war crime, the Refugee Convention does not identify rape as sufficient ground for refugee status. However,  Haines (2003, p. 327) argues that: The failure of decision makers to recognize and respond appropriately to the experiences of women stems not from the fact that the 1951 Convention does not refer specifically to persecution on the basis of sex or gender, but rather because it has often been approached from a partial perspective and interpreted through a framework of male experience.


In 1985 the Executive Committee of the UNHCR (EXCOMM) recognised women refugees and asylum seekers as a ‘particular social group’ under the terms of the Refugee Convention, but this is not always followed by either member or non-member countries. Women have often been relegated to the periphery in mainstream refugee debates. Arguably, women have been excluded from both the internal and external displacement debates due to the very definition of what it means to be a refugee. Recent literature has shown that women are systematically excluded from refugee debate due to the specificity of female experiences, despite the overrepresentation of women in refugee statistics (Boyd, 1999; Macklin, 1995; Cohen; 2000). It has been contended that the UNHCR definition of the “refugee” is simultaneously individualistic and presumptuous in its intimation that violations must be specifically committed by the state (Boyd, 1999; p. 8).


Boyd suggests that this definition privileges the public side of public/private divide by focusing on the actions of the state. This definition “fails to acknowledge forms of persecution that occur in private settings” (Boyd, 1999; p. 8). As women are more likely to be persecuted in the private sphere, they are less likely to be officially seen as refugees. It has been argued that refugee law is intrinsically gendered and subsequently needs to be altered (Macklin, 1995; p. 218). Boyd posits that female persecution, eventuating in displacement, can be conceptualised in two ways. Firstly, a woman can be persecuted as a woman, not because she is a woman. This means that the form of persecution is gendered, such as in the case of rape. Similarly, a woman can be persecuted because of her gender or because she has broken social mores pertaining to her gender (Boyd, 1999; p. 9). This distinction is made clearly by Haines (2003) who describes the former form of persecution as gender-specific and the latter as gender-related. Citing Crawley, Haines (2003, p. 336) also describes persecution by sexual violence as a weapon of war, when the “…violation of women’s bodies acts as a symbol of the violation of the country.”


Similarly, gender inequity and stratification can be reproduced in places of relocation, where women generally possess less education and fewer skills than their male counterparts, and hence lack bargaining power in the community (Boyd, 1999; p. 12). Another important aspect of this analysis is the way in which women’s bodies often become sites of contestation in relocated communities. The degree to which women are controlled is often a symbol of reconstructed patriarchal authority in many displaced communities (Ganguly-Scrase and Julian, 1997, p. 435). Gender prejudice is endemic to some UN practices (Cohen, 2000). Many officials and field workers dismiss rape in UN-run camps as “regrettable but unavoidable” (Cohen, 2000, p. 73). This demonstrates the way in which women’s experiences are dismissed or trivialised in refugee camps, despite the fact that many women regard rape as a form of torture. In general, the impact that rape has on women is also trivialised by officials, who fail to see its long lasting psychological, spiritual and physical effects, particularly in societies where female sexuality is strictly regulated.


The status of women is culturally variable. Women’s experiences in displacement differ from the experiences of men because of, firstly, real physical difference and, secondly, gendered difference. This is reinforced by the patriarchal language of the United Nations where the text of the Refugee Convention does not refer to women in its policy and where in practice violence against women is regarded as a ‘natural’ circumstance of war and conflict. Rape, for example is recognised as a war crime, but is not universally accepted as a ground for refugee status, as noted above. Pittaway (2002) illustrates the illogicality of this with the example of a woman who was not accorded refugee status because she had been raped although her husband was because he had been forced to watch her being raped.


Within refugee and displacement camps, women are the ‘invisible’ refugees who are not consulted in the planning and designing of programs which impact on them. Women represent 80 per cent of health care workers in refugee camps, yet they have little say in the construction of national and international policies. Women often do not get a fair share of food, water and shelter allocations, with resources often being given to male heads of households (Samaddar, 1999, p. 40; Rodriguez, 2003, p. 2). Binder and Tosic (2005) argue that women are often not acknowledged as an identifiable category in national asylum policies and are often viewed as the companions of male asylum seekers. This can be evidenced in national refugee policies in countries in the Asia pacific region, such as Australia and India.


According to Mckay (2003, p. 444) changes to the Migration legislation Amendment Act In 2001 (MLAA) in Australia discriminate against women. Changes to this act under the Howard government have meant that individuals who are denied status as refugees are unable to make further claims individually or as a group. This means that women and their dependent children may be prevented from making claims. Any family who arrives in Australia must put in an application for a permanent protection visa (PPV). Each family member is then recorded as a dependent on the form of the person, who is usually the male head of the household. Each member can then make his/her claim separately by filling in a section further on in the application under the family unit section. While gender guidelines given to officers at the Department of Immigration and Multicultural and Indigenous Affairs (DIMA) highlight the social and cultural barriers which may prevent women from putting in their own applications or having their experiences put down on applications, these are often ignored. Mckay (2003, p. 445) claims that often male heads of the household and even women themselves pay scant attention to the way in which women’s experiences of persecution can amount to a successful claim.


As a result of the MLAA, if a women asylum seeker is not interviewed before the principal applicant’s claim is denied, then there is a large possibility that her claim will not be listened to at all. In contrast to how the application process is constructed in Australia, in both Canada and New Zealand all family members have to complete individual application forms explaining why they cannot return to the countries from which they have originated. 


In New Zealand, all family members are interviewed with women being interviewed individually by a female and with a female interpreter, if they wish. By taking this approach all family members are given the opportunity to speak about their experiences (Mckay, 2003, p. 447).


Asha Hans (2003, p. 379), the well-known South Asia Refugee Rights activist and researcher on humanitarian protection, states that “gender consideration was never an important component of India’s refugee policy”. Despite the fact that displacement and asylum is a gendered experience, women are seen as “objects not subjects of humanitarian planning” (Hans, 2003: 380). Subsequently, as Das (cited in Banerjee 2002, p. 9) has highlighted, the “South Asian attitude to women has been guided by ‘mystified notions of chastity’” which leads to the notion that women in South Asia belong to their own communities. He argues that when women are displaced in large numbers the focus shifts “from the individual woman to their communities” (Das in Banerjee, 2002, p. 9).


Banerjee asserts (2002, p.9) that guidelines for the protection of women are often left to individual governments to put into practice and that, where governments are gender blind, these guidelines are not put into practice. Organisations such as the UNHCR often disenfranchise women by relegating them to the status of victim, by giving them little say in how camps are organised or run, by denying agency to women in work, or access in and out of camps, and by making decisions regarding relocation without giving women a choice or the opportunity for some input into such decisions (Banerjee, 2002, p. 9-10).

Forced Migration and Exclusion: Nation States and Border Control Policies


Evidently, forced and economic migrations are closely related and often interchangeable expressions of global inequality and societal crisis (Castles, 2003, p.17). It is through the deconstruction of various bureaucratic categories that both the diversity and similarity of people experiences can be exposed. According to Sivanandan (2001, p. 87) the  distinction between political refugee and economic migrant is a false one and is vulnerable to differing interpretations depending on the interests of who such categories serve. It is the interests of the powerful that have resulted in the blurring of these categories. Even when experts have examined transnational migration with a gender lens and note the increasing ‘feminisation’ (Tyner 1999) their attention on the productive sphere and the social production of gender (cf Glick Schiller et al. 1995) have left out the complexities of different and gendered experiences of migration in an overall theoretical frame. Neoliberalism with its focus on structural adjustment programs resulted in reduced social spending, leading to the impoverishment and eradication of social, welfare and educational provisions to people in developing nations. Resistance to poverty cannot be separated from political resistance and persecution (Lahiri-Dutt and Samanta, 2004), thus turning the political refugee into an economic migrant. In addition, millions of people become displaced each year as a result of development programs (Kothari, 1999; Robinson, 2003). It is normally difficult to tell the difference between environmental, economic and political factors and therefore the category, environmental refugee, can obscure the very complex reasons underlying environmental disasters. Often the underlying causes of such forced migration might be found in the chosen path of development followed by the state (Mishra, 2004).


According to Castles (2003, p.13) discussions which focus on forced migration are essentially linked to the concerns that nation-states have with their national security and border control. Recent developments in industrialised countries indicate that governments are gradually restricting entry (see Hayter, 2003, p.8-9 for example) of immigrants and asylum seekers. This is most apparent in the border security planning of Western countries such as England, the nations within the European Union, Australia and North America. In line with the establishment of border control policies in the North, Australia has developed policies which are increasingly exclusionary. Our examination of Australia’s relationship with Indonesian authorities in terms of border control has two purposes. 


Firstly, it highlights the complexity and interrelatedness of the factors which lead to displacement, thus emphasising the need to deconstruct the bureaucratic categories which are now used to characterise refugees. Secondly, it provides evidence for the increasing importance that Australia has placed on border control and national security policies. Australian Prime Minister John Howard has developed a very firm connection between sovereignty and exclusion in present asylum policies. As has been demonstrated above, these policies have had an even more adverse impact on women than men. With the exclusion of those who have become displaced as a result of the Tsunami which is conservatively claimed to be around 500,000, Indonesia has more than 1.3 million internally displaced persons (IDP’s) (Refugees International, 2004 and Refugees International A, 2005). Similarly, there are estimates that nearly 260,000 East Timorese fled or were forcibly removed to West Timor following the 1999 vote for independence (UNHCR News, 2005). Several factors such as democratisation and governmental reform, including decentralization, whereby extensive authorities have been formally devolved to local governments, the separation of the Indonesian Military from the Police, continuing separatist movements and civil conflict, transmigration policy, and more recently several natural diasters, have all contributed to the ongoing situation of these displaced people (USAID, 2004; Crisis Group Asia, 2004, p.10). All of these factors have prompted many humanitarian organisations to call for more concerted efforts by the Indonesian Government to address the needs of these people. However, just how the Indonesian Government manages these displaced persons, illegal immigrants and refugees appears to be an increasingly complex issue. Although formally the Indonesian Military (TNI) has the responsibility for external defence and the Indonesian National Police (INP) for internal security, realistically this division of labour is indistinct and overlaps are common (UNHCR Country of Origin and Legal Information, 2005).


The Indonesian Government also has an Immigration Office as part of the Justice Ministry and there have been recent developments in 2004 whereby Indonesian customs and immigration have been given specialised intelligence functions in order to help track individuals involved in transnational crimes, such as terrorism and trafficking in drugs and people (Crisis Group Asia, 2004, p.13). Similarly in Australia, it is DIMA (Department of Immigration and Multicultural Affairs) that has a lead role in dealing with illegal immigration. However, it is the AFP whose responsibility it is for the investigation of organised crime involvement in people smuggling (Australian Federal Police, 2000). This role is a relatively new development that was initiated in late 1999, following amendments to the Migration Act and an increase in undetected illegal immigrants arriving in Australia (Australian Federal Police, 2000).


A media release from the Minister for Justice and Customs in February 2002 stated that over 3,000 potential arrivals to Australia had been intercepted and arrested by Indonesian authorities since February 2000 when cooperative arrangements between Indonesian authorities and the AFP were established (AFP Media Release, 2002). Indonesia is an important focus of DIMA’s efforts in relation to people smuggling and irregular immigration and, as such, DIMA is assisting Indonesia to develop and strengthen Indonesian border control systems (Commonwealth of Australia, 2004, p. 54). DIMA also have cooperative arrangements with Indonesia referred to as the ‘regional cooperation model’ whereby potential illegal immigrants in Indonesia are intercepted and handed over to the International Organisation for Migration for their care and accommodation while the UNHCR determines if they have any protection claims (Commonwealth of Australia, 2004, p. 54).


Australia’s anxiety over asylum seekers is, according to Devtak (2004, p.103), consistent with Australia’s past fear of otherness. The first act of Australia’s new Federal government in 1901 was the ‘Immigration Restriction Act’. The White Australia policy allowed governments to create a powerful and lasting discourse in Australia which has both been exclusionary of foreigners and established a myth of Australia as being encircled by threatening races (Devtak, 2004, p.103).

Conclusion


As neoliberal policies become systematically implemented and insecurities increase in the region, Australia is bound to confront problems associated with displacement. Rather than treating the outcomes of displacement as a series of humanitarian crises as exemplified in recent responses to the Tsunami or civil wars, deeper understanding of the nature of forced migrations is necessary. By analysing the complex links between developed and developing countries with reference to internal and external migration, our research has attempted to provide an enhanced understanding of the region in which Australia is placed. According to Samaddar (1999, p.41) a question of rights that ignores the gender dimension of forced migration is woefully inadequate. Our research on diverse group of displaced women shows that the conventional demarcations between economic migrant and political refugee are inadequate to explain their experiences. In order to bring about positive social change, a holistic understanding of forced migration needs to be developed. For it is only by exploring the extent to which women share common issues and experiences, regardless of the separate bureaucratic categories in which they have been classified, and then by examining the ways in which these experiences are related to broader economic, political and social structures that policies which adequately address the needs of displaced women and children can begin to be imagined.

[The Authors are grateful to the URC grant, "Gendered Exclusion: Women and Forced Migration", University of Wollongong and CAPSTRANS (Centre for Asia Pacific Social Transformation Studies), University of Wollongong, Australia.]
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Human Rights and Humanitarian Laws and the Continuing Displacement in 

Sri Lanka
Introduction 

“You can record the 20th century as a story of astonishing technical progress, you can tell it as a rise and fall of powers, or as a painful recovery from modern society’s relapses into barbarism. But if you leave out ideas, you leave out what people were ready to live and die for”1.  


The development of principles on displacement as a discourse can be attributed to the development of ideas2 in the 20th century. Ideas can change the nature of international public policy discourse while helping governments and other actors to redesign their policies, identities and interests. At the same time, ideas can contribute to formation of new coalitions, political or institutional forces. Once an idea is stated, especially within the diverse global world of the 20th century; it takes a life course of its own. The development of internal displacement as a discourse deriving out of displacement discourse was the result of this cyclical phenomenon. Internal displacement is becoming a crucial factor affecting the course of Sri Lanka in its approach towards development. The main thrust of this paper is to analyze the many facets of displacement existent hitherto within a framework of Human Rights and Humanitarian Laws while bringing to the fore selected international developments of internal displacement as a discourse that is relevant to Sri Lanka.  
Human Rights and Humanitarian Law: A Discursive Analysis 


At the outset, it becomes necessary to outline the discursive paradigms of Human Rights and Humanitarian Laws. The analyses of these two paradigms require to be approached from both a normative and causal perspectives. Normative ideas are general beliefs as to how the world should look like while causal ideas are operational notions concentrating on strategy and outcomes of a certain policy. From a normative perspective, Human Rights and Humanitarian Laws are one and the same as both discourses strive to achieve rights and guarantees for every person devoid of any form of discrimination. The conclusions that can be reached through a normative perspective are generic and idealistic. A causal approach provides us with a greater detailed and careful analysis of Human Rights and Humanitarian Laws. It points out the intrinsic differences between the two discourses; thus focusing on the specifics and enabling in-depth analysis of a subject under study. A causal approach is therefore, best suited to analyze a phenomenon such as displacement owing to the complexities and intricacies that are embedded within this negative social reality. This paper looks to outline the concerns of Sri Lankan people within a Human Rights and Humanitarian Laws paradigm in the face of continued displacement. 


The divide between Human Rights and Humanitarian Laws3 is, prima facie, the dichotomy of right to death and right to life. Within the context of sovereignty, the inalienable rights of the people concerning the right to death and right to life are vested within the State. Human Rights fall within the ambit of politics while Humanitarian Laws within that of civics. Human Rights are concentrated upon ‘rights’ where as Humanitarian Laws are concentrated upon ‘ethics’. If one were to argue that a division between these two paradigms are weak and blurred; such an argument cannot be dismissed as baseless. The lines are at time blurred and weak, since there is a strong correlation between the issues that come within the ambit of these two discourses. However, a fact that needs to be emphasized is that differences do exist and it becomes important to recognize these differences in order to maximize the usage of the provisions. 


Human Rights are concentrated upon individuals. The rights of people need guarantees by the State and the people have a set of duties that need to be fulfilled by the State. Human Rights in other words, are the rules that regulate the relationship between a State and its people. State sovereignty denotes competence, independence and the legal equality of states.  An important component of sovereignty is the ability of states to act over their territory so as to exclude interventions by other states. Sovereignty, on the other hand, denotes responsibility on the part of the state to act in the interests of its people. A Constitution of a country denotes the promises that the state makes in guaranteeing the rights of its people. These rights are two fold - civil, political and economic, social and cultural. Though the Sri Lankan Constitution has included these rights under its state directives, there are no legal provisions, which back up their practice. 

Sovereignty: For Whom?


According to ‘The Responsibility to Protect4’, sovereignty carries with it primary responsibilities for states to protect persons and property and to discharge the functions of government adequately within their territories. (However), sovereignty has been eroded by contemporary economic, cultural and environmental factors. Interference in what would previously have been regarded as internal affairs-by other states, the private sector and non-state actors- has become routine. However, within a democracy, the sovereignty of people is vested in a State through elected representatives; the cost of making decisions that have an effect on the lives of people (i.e. the right to life and the right to death) bears heavily with the State. According to Kofi Annan, it is the peoples’ sovereignty rather than the sovereign’s sovereignty that is of supreme value. 


Humanitarian Laws, however, as the title suggests are a set of internationally accepted ‘laws’. These laws are concentrated upon caring for larger groups of people, groups and communities. The issues that come within the boundaries of Humanitarian Laws are, at most times, private concerns of a group of people. Unlike in the case of Human Rights obligations, there is no one single actor within the international sphere that can be held responsible in upholding Humanitarian Laws. Humanitarian Laws must be upheld by every actor – State, non-State (i.e. NGO), anti-State, international NGO and UN. Though the principles of Human Rights are embedded in the UN Declaration of Human Rights and the principles of Humanitarian Laws are derived from the Geneva Conventions and the subsequent Protocols; the main weakness experienced in taking strong action against those who violate these rights and laws, is the unbinding nature of international laws.     

Development of UN Guiding Principles on Internal Displacement 


With the trends of internal conflicts and wars in post-cold war world, the numbers of IDPs have become higher than the numbers of refugees in the world today.  UN Guiding Principles on IDPs that were adopted on 17th April 1998 remains the sole document that takes into consideration internal displacement due to various factors and it is also primary document that provides a definition as to who an IDP is- 

… persons or groups of persons who have been forced or obliged to flee/leave their homes as a result of or in order to avoid the effects of armed conflict, violence, violations of human rights or natural or human-man made disasters, and who have not crossed an internationally recognized State border.


The development of UN Guiding Principles on IDPs can be attributed to the commitment of a few individuals within the UN system. In a 1992, the Analytical Report of the Secretary-General on Internally Displaced Persons suggested that those charged with helping IDPs needed a compass for human rights of such populations, “guidelines which could be applied to all internally displaced persons regardless of the cause of their displacement, the country concerned, or the legal, social, political or military situation prevailing therein.”  UN Secretary General at the time, Butros Butros Ghali submitted to the UN Commission on Human Rights (CHR) the first analytical report on IDPs. Following this, a UN Resolution on IDPs was adopted in the same year. 


In 1993, Francis Deng recommended to the Commission on Human Rights, “it would be useful to prepare a compilation of the existing international standards which are most relevant to the protection of the rights of IDPs… such a compilation would be of great value to governments and international bodies.” The result of this venture was two groundbreaking documents with different approaches to displacement.  One of which was from Austria undertaken by Ludwig Boltzmann Institute of Human Rights in Vienna headed by Professor Manfred Nowak & his team. This document was titled A Compilation of International Legal Norms Applicable of IDPs. The second document was done in the US by the International Human Rights Law Group headed by Roberta Cohen. The US document was titled IDPs and International Law: A Legal Analysis Based on the Needs of IDPs. The diversity of the two approaches were too vast and neither group were in a position to incorporate one into another. 


In 1993, following a request by Deng, Professor Walter Kalin, a Professor of the University of Bern reconciled the differences in the two approaches and incorporated the documents into making the guiding principles. By 1995, the merged document was completed but with one part missing concerning ‘the right of not to be arbitrarily displaced’. Deng wanted this part strongly and it was Stavropoulou who contributed this part later.  This document consisted of 100 pages and even Kalin admitted that the document was too complicated and in many regards incomplete and therefore needed a document that would restate and reinforce the rights of IDPs “in a manner which would facilitate their application.” The fruits of these efforts are what are being utilised today as the UN Guiding Principles on Internal Displacement as guidelines in supporting and caring for IDPs. 


We recognize the extra ordinary contributions made by the Brookings Project succeeded by the Brookings-Bern Project in advancing the cause of promotion and protection of IDPs globally. As discussed at the beginning of this paper, ideas are what have made significant changes within the 20th century world. The Brookings Institution needs special recognition in promoting and advocating for those who are internally displaced especially those who are resident in Sri Lanka.  

The Case of Sri Lanka


The case of Sri Lanka is the focal point of discussion in this paper. As many of you know, Sri Lanka5 has a population of 19.043 million out of which according to UNHCR figures of 2005 consisted of 27 195 returned IDPs, 2700 repatriated refugees, 324 699 conflict affected IDPs, 457 576 tsunami affected IDPs, 124 800 Sri Lankan refugees abroad & 290 refugee and asylum seekers in Sri Lanka. Without exaggeration, it can be pointed out that these are alarmingly high numbers. With the present instability in the country, mass displacement of people especially in the Eastern parts of the country has occurred several times quoting figures of 40 000 and 35 000 persons displaced in different locations. At this time, its difficult to gather the true statistics, but suffice to say that if peace negotiations are not reached and the offensives were to continue, the numbers of persons being displaced would reach high proportions within a short space of time. In any war situation, the provision and guarantees that are given in upholding Human Rights and Humanitarian Laws become secondary. This would tantamount to the value placed on the right to life and right to death being reduced thereby the concerns of the people becoming secondary while creation of violence become primary. 


Within the post-conflict and post-tsunami contexts, Sri Lanka can be pointed out as a country, which is undergoing certain paradigm changes within sovereignty. Therefore, notions of responsibilities to protect vulnerable people from further shocks and enabling them a life of dignity can no longer be considered the sole responsibility of the State. International assistance through donors and other actors have been channeled to the people who have been affected by the prolonged war situation as well as the by the tsunami disaster. 
The Conflict-Affected IDPs 


Since the final quarter of year 2005, a shadow war has been waged between the warring factions in the Northeast. The cost of this shadow war is marked by number of deaths of civilians as well as military personnel. The LTTE is also claimed to have suffered losses; although the true numbers are not yet revealed. The involvement of paramilitary forces has also been suspected in the shadow war; though no such instance has been factually proven. The danger that arises in this situation is graver than an open confrontation. When the enemy becomes faceless, in a deeply divided society like that of Sri Lanka; the daily dangers that are posed to the lives of common people are immense. A faceless enemy also means that lawful means of seeking redress becomes a difficult if not impossible process. Therefore, people who have become victims of violence or violations tend to become disillusioned about the systems that are in place for their protection. Curbing impunity is a challenge that has been posed at GoSL at present. While this is in no way an easy task; especially in view of the earlier reference to a faceless enemy, it is a necessary task to be fulfilled. 


The deteriorating conditions in the North and East have greatly hampered the work undertaken by the humanitarian community both in terms of post-conflict recovery as well as tsunami reconstruction. For the first time since the start of the shadow war, 3 international humanitarian agencies came under direct attack in May 2006 and in August 2006, 17 national workers of an international humanitarian agency were killed. The messages that have been passed to the humanitarian community by these attacks are loaded. On one hand, the invasion of humanitarian space brings into question the true sentiments of the attackers towards the people who are aided by the humanitarian activities. On the other hand, humanitarian agencies are made to put their activities on hold in fear of their own lives. At a time when there are many and varied criticisms being waged against the humanitarian agencies with regard to falling short in delivering the tsunami promises; this development becomes a crucial factor.  


Any attack within a district leads to people fleeing their homes in fear. Taking refuge in any nearby camp; the lives that the people have been slowly building up post-CFA are disrupted. Livelihoods of people being affected have in certain instances led to people taking refuge in camps because they are not able to fend for themselves otherwise. Therefore, true figures of displacement are not known in certain areas. 


Security is usually heightened around areas of possible attacks, people experience a fear psychosis. Since there have been instances of alleged human rights violations by the security forces; the fear felt by the people can be well comprehended. This however brings in a dual dilemma. From the point of view of GoSL, the presence of security forces are a compulsory factor, while, the fear psychosis experienced by the common person is also a greater reality for her/himself.     


The lives in the camps leave much to be desired. In some cases, where camps have been located in schools, education has been disrupted not only of children who have been displaced but also of those who are studying in the schools themselves. It is therefore, necessary that humanitarian organizations become critical in evaluating their engagements in the districts. While all humanitarian agencies work within their individual mandates, it is necessary to adhere to a policy of non-partisanship. At this point in time, every action of every actor, especially within the North and the East contribute either positively or negatively towards the reoccurrence of war.    


Since the time of tsunami recovery, an issue that was in discussion within the humanitarian community was that of equal support being provided to the displaced without any discrimination on the cause any of such displacement. It can be pointed out as a failure of the humanitarian community, since issues concerning disparity in supporting displaced are still much heard from the districts. People who care displaced due to war have been in camps for over 20 years without having been offered resettlement options. Therefore, in most cases where there is conflict and tsunami affected IDP populations living side by side, the conflict affected persons feel that their needs are less addressed than that of the tsunami affected. The negative social impacts and greater divisions that are caused amongst these communities will undoubtedly lead to greater conflict in future.  


Apart from internal displacement, crossing over to Indian shores has recommenced. The figure that has been quoted by UNHCR in this regard is 68,000 persons as of 31st May 2006 and the figure is on the rise. The tragic incidents of a boat that was carrying a group people capsizing and lives being lost was reported from the Manner district in early May 2006. It becomes a grave human security concern if people are willing to risk their lives to cross over to the Indian territory rather than to be in their dwellings due to fear. It requires focused repatriation schemes to bring back these people to the country. Such plans should be planned out with short, medium and long-term achievable goals that are explicitly supported by GoSL.  


The population in Sri Lanka neither desires nor requires a war at present. This sentiment becomes far vociferous in consideration of the existing conflict affected IDPs. The majority of the present conflict affected IDPs are those who have faced dual or multiple displacements and have been living within IDP camps for over 20 decades. A significant proportion of Sri Lanka’s population of 20 million is consistent of children. Children under 18 years are about 36% and infants are 1.6% and 7.2% are children under 4 years of age. There are about two generations’ children residing within IDP camps who have not known of a life outside the camp fences. The basic life conditions of these families are low and they are being part supported by either the Government of Sri Lanka (GoSL) or the LTTE (especially considering the rebel held areas) and local & international NGOs. The efforts that have been taken by, especially, I/NGOs in the last four years would be forced divert or suspend if a full-blown war breaks out. 

The Tsunami Affected IDPs 


The tsunami natural disaster of 2005 was a force of nature that displaced, damaged and destroyed, people and property within a matter of minutes. The enormity of tsunami destruction is still very much present within the coastal areas of the country in the North, South and East. As quoted earlier, UNHCR figures hint at 457 576 persons displaced by tsunami. The non-availability of disaggregate figures may veil the real picture in this regard; which can be far grim than reality. According to the Preliminary Damage and Needs Assessment6 the losses caused to the country as a result of the tsunami include, destruction or damage to 65% of the country’s fishing fleet and US$ 21 million worth of losses to the education system; total financing needs for reconstruction is estimated at US$ 1.4 billion (7% of GDP). The post-tsunami needs assessment for the Northeast prepared by the Planning and Development Secretariat of the LTTE7 calculates the total need for the Northeast alone as US$ 1.4 billion. The displaced by tsunami consist of orphan, elderly and disabled. The tsunami neither discriminated nor was merciful in its destruction. Regrettably, tsunami recovery has been slow, even with large amounts of financial support afforded to Sri Lanka by the international community. In many ways than one, all those who were active within the humanitarian community (GoSL, LTTE, I/NGOs, CBOs and UN) have failed in their efforts to reap the benefits of tsunami aid for the people.

Poverty Induced Displacement in Sri Lanka


Poverty related displacement is another facet of continued displacement in Sri Lanka. Though economic growth, even during the period of war has been 5%, it has not conferred to development benchmarks. Economic reform initiatives of market liberalization, deregulation & privatization have produced mixed and sub-optimum results in terms of reducing unemployment levels, regional disparities in poverty and national debt8. Specific facts and figures are not available in this regard though many researches have been done linking the increase of urban poverty with population movement from rural to urban areas in search of greener pastures. Quality and conditions of life in slum areas and those in other squatter settlements are harsh and at most times they are not considered in the welfare packages of the government. However, it must be mentioned that certain resettlement packages are designed for such people, which at many times have not succeeded in fulfilling the needs of the poverty affected populations. Geographically 8 districts in the North & East, 6 in the South, several plantation districts and in a few ‘poverty pockets’ are identified as the poverty affected areas. 

Can Sri Lanka Afford IDPs?


Poverty reduction strategies in Sri Lanka are focused on yardsticks such as the achievement of Millennium Development Goals (MDGs). The Sri Lanka Millennium Development Goals Country Report 2005 states that though country has achieved significant progress in non-income poverty alleviation, the same cannot be said about income poverty9.  It has been estimated that there are around 5 million people living in poverty, though the exact figure10 is unknown owing to the unavailability of statistics. 7% of the population are estimated to be living with an income of US$ 1 or less per day, while 44% of the population are on US$ 2 per day. 60% of the latter category is in the rural areas. Added dimensions to the complex poverty dynamics that have been in existent are post-conflict and post-tsunami related poverty challenges. Poor have been categorized as differently able (274, 711: Census 2001), conflict-affected poor, tsunami poor. Women and children have been separately identified under each of these categories. 51% of the Sri Lankan population constitute of women out of which 22% are unemployed. They are under-represented in many-disciplines and many of the employment opportunities available for women are in the unorganized and informal sectors. Women represent 76% of the unskilled labor force.  65% of female-headed households are those of widows. 


It has been estimated that conflict recovery costs has been US$ 4.5 billion over 4 years in 2002, while post-tsunami recovery has been estimated at US$ 1.8 billion.  Public debt has therefore arisen up to 100% of GDP at present. It has been accounted that US$ 853 has been pledged as post-tsunami recovery support within the non-profit sector. Government has received pledges for US$ 200 million for the immediate relief and rehabilitation of 100,000 people and US$ 1.8 billion for phase two of post-tsunami recovery involving rebuilding and reconstruction of damaged assets for 3-5 years period. Apart from these supports, US$ 1590 million has been pledged by development partners with an allocation US$ 500 million for the Northeast. Debt moratoriums have also been approved in support of the governmental activities11. 


The challenge of managing, retaining and sustaining the credibility of the process of intervention, recovery and development is a task for government, private sector, citizens and I/NGOs. All these efforts have got to, in the final analysis provide adequate and timely assistance in a manner sought by the willingness to allow for critical evaluation of collective working methods, the use of resources, and the utility of resources including the impact, options to work in partnership with government, local authorities, the private sector, citizen groups and other organized entities. 


It can be pointed out that it is possible to make a differentiation among the various causes of vulnerability in Sri Lanka, as there remains a somewhat clear concentration of vulnerability status in various parts of the country. Though it does not mean that the effects of conflict and tsunami for example were not felt in the regions in which conflict and tsunami had no direct impact; there remains blanket vulnerability in the country owing to poverty. Although there is a drop in the overall national figure in poverty headcount, it shows a sector wise increase especially within the estate sector. The reality that is represented by these figures is the failure of development policy that is practiced in Sri Lanka in reducing the vulnerabilities of the people in a holistic manner. The aggregation of the existing poverty figures available at the Department of Census and Statistics paints this picture even bleaker. It is glaringly obvious that a change in development policy is crucial to Sri Lanka in order to avoid discussing the same issues in another 15 years to come. 


The ‘new’ poverty concepts that are being focused upon by agencies such as the World Bank, Asian Development Bank (ADB) ¹² and the UN family, recognize poverty alleviation strategies as more or less focused upon three ground principles¹³ as given below:

Pro-poor growth: the creation of labor-intensive employment, infrastructure investment in poor regions and environmental sustainability 

Good governance: accountability and transparency policies and actions, legal frameworks, public participation and anti-corruption initiatives

Social development: promoting human and social capital, ensuring social security for vulnerable groups and addressing forms of inequality, for example gender-based inequalities.


¹ Failed experiments with excessive government control of the economy, economic mismanagement and the enormous human and financial burdens of the conflict in the North and East as well as the insurgencies in the South have created an economy without a sound foundation to build. There is deep and persistent poverty throughout the country. Despite economic growth of 4 to 5 percent for decades, the high levels of unemployment that created the conditions that spawned conflict and social unrest have been largely unchanged since 1960. These factors brought the economy to the brink in 2001, when for the first time since regaining independence there was significant ‘negative economic growth’ and the accumulation of public debt threatened to overcome the long held expectations of achieving prosperity. 


The vision of ‘Regaining Sri Lanka’ envisages an acceleration of economic growth to 8 to 10 percent in the longer term and the creation of two million new job opportunities. The challenge is daunting but achievable. The strategy constitutes a decisive break from the past in that the private sector is clearly seen as the locomotive for sustained growth and development. The government will strengthen its regulatory role and focus on providing the ‘public goods’, which will promote pro-poor growth, while ensuring that the very neediest of the population are adequately protected.  


The need for a new development strategy is therefore timely. The government’s new development strategy is focusing on achieving medium term development objectives such as-

· An overall growth rate in the range of 6-8% since a growth rate below 5% is inadequate for employment generation and poverty reduction

· Ensuring a widespread development in order to reduce growing regional disparities with pro-poor growth strategies

· Improve country’ s international competitiveness and investment climate to raise investment in excess of 30% of GDP

· Strengthen country’s external assets

Conclusions


The facts and the figures on internal displacement within the national context speak of a siege on human dignity and all the rights an individual is entitled to. Displacement attacks at the dignity of the individual and systematically derogates the rights of the individual. The promotion and the protection of the rights of the individual must address this siege. In practical terms, this calls for preventive intervention, intervention in hindsight and the use of humanitarian and human rights work to systematically indict those who lay siege on human rights of entities. The principles and the provisions, which are available, now should be used by protection agencies in the furtherance of this end. 


A dimension of displacement is the literal disaster it brings to the lives of a displaced individual. It means that in the life of a displaced person, every waking moment is one of crisis and uncertainty. For some it is a world of darkness, in migrated locations, lacking an identity either within the public sphere or within a host community. The literal darkness brought about by this condition brings about a further set of vulnerability amongst the displaced. 


Displacement has manifested through direct and indirect forced migration brought by about by social inequity and natural causes. On one hand, the former is less visible and is present in a very sinister manner as the dispossessed comprise of right-less, faceless entities. On the other hand, those displaced due to natural disasters demands the restoration of much of the same rights of those affected. The issues of concern faced by both of these categories include- 

Access to assistance: right to request and receive assistance from national authorities/non-state actors 

Non-discrimination: neutrality and impartiality practised in providing assistance

Protection of women and children:  access to special health concerns, sensitive cultural practices, safety of children from military recruitment

Access to education: in order to minimise the disruption to education

Loss of documents/property issues: difficulties in accessing health care, education and compensation. All such documents require replacements as soon as possible 

Participation: inclusion of IDPs in making decisions that affect their future 

Voluntary return and resettlement: consent, adequate assistance to restart their lives. 


Unlike in many other South Asian countries, Sri Lanka does not hold persons displaced owing large development projects. Major irrigational development projects in Sri Lanka such as the Mahaweli Scheme pre-planned resettlements in order to avoid this problem. This can be pointed out as an exemplary condition, which needs to be kept that way.  


It is obligatory to take into consideration the aspirations of all of these persons in making decisions that have an effect on their lives. The basic and fundamental causes need to be revisited at most times in making out blueprints of resettlement and rebuilding. Poverty induced displacement provides a dichotomous challenge as it demands thinking outside the box in making development decisions that are feasible to both who are living in developed urban areas and under-developed rural areas. The challenge, if not dealt with can create vicious social cleavages among people. 


It is evident from this analysis that Sri Lanka has in many respects failed the displaced. It would however not be a comprehensive picture if a departure is made at this point concerning the Sri Lankan case because at present a strong effort is being made to grapple with the issues of ending displaced. A committee of consisting of representatives from the Ministries of Planning & Implementation, Resettlement, Nation Building & Development and Consortium of Humanitarian Agencies as the representative of the humanitarian sector have formulated An Act to establish an authority to be called the Jathika Saviya Authorit15y: to vest the authority with the power to formulate a national policy and plan, implement, monitor and coordinate the resettlement of the internally displaced persons and refugees and look into other related matter. 


The Ending Displacement Act is awaiting completion and at present it is looking to areas such as-   

· Forge partnerships with the displaced in their recovery. 

· Recognition of the right to receive representation by IDPs and to take some more action on IDPs

· Right to access information related to policy/resources/progress of such enterprises by all agencies of State and others

· Restoration of human rights including cultural values of the displaced


The Act will come into effect at a crucial time such as now and we hope that it will be able to turn the lives of the internally displaced in Sri Lanka towards a better future. Displacement has been the most visible impact of the conflict; the end of displacement would the most visible progression to peace in the country. 
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Women’s Rights, Asylum Jurisprudence and the Crises of International Human Rights Interventions
Introduction

The growth of the international women’s rights movement and its emergence as a field of research and advocacy has led to a valuable but increasingly self-contained discourse, often cut off from developments in postcolonial conditionalities (‘Postcoloniality’), on the one hand, and conceptions of the different legal contexts in which international human rights operate, on the other. Such a trajectory of ‘development’ in human rights standards for women have no doubt had an enormous impact on women’s lives worldwide, but simultaneously it is also culpable of creating the ‘woman-as-victim’ subject, ‘geographically captive’ in the ‘barbaric’ cultures of the ‘third world’.


In this article I will briefly map the developments that led to the integration of gender into the international human rights law discourse and examine how the language of ‘violence’ and ‘respectable victim hood’ (from Vienna 1993 to Beijing 1995) has been privileged leading to the dislocation of ‘discrimination’ as envisaged by the Convention on the Elimination of all forms of Discrimination against Women (CEDAW), as the primary index for measuring women’s human rights violations. What has been the consequence of this dislocation? With specific reference to the historic proceedings at the Vienna Tribunal and illustrations from the works of international organizations like Amnesty International and Human Rights Watch, the paper will attempt to identify the hyper visibility of ‘sexual violence’ caused due to cultural/ traditional sanctions in the ‘third world’, constructed by the international women’s right movement to invisibles the ‘resistance potential’ of women from the Global South.     

Post the formal integration of gender and sexuality in the international human rights discourse, these constituencies are increasingly being treated as subjects for human rights norm-setting. However, as the paper will argue, this 'achievement' has been resulting in regressive consequences for women's human rights in the ‘third world’. To establish this contention, the paper will closely study the concept of ‘worse the better’ in international asylum jurisprudence, where the establishment of conditions of ‘radical evil’ (Baxi 2006) are imperative to the guarantee of ‘saving’ the fleeing, ‘disempowered’ and ‘vulnerable’ Eastern woman from the clutches of barbaric postcolonial states. 


A critique of the international asylum adjudication system is necessary to do a reality check with regard to what it can exactly offer when it comes to drawing the fundamentals of refugee rights guarantees from the basic principles of international human rights law. While human rights guarantees are understood to be universal and inherent across the world, when it comes to the determination of an asylum seeker as a refugee, to establish ‘fell-founded fear’ in an objective fashion, asylum adjudicating officers tend to generate simplistic, even derogatory characteristics of asylum seekers’ countries of origin, as areas of barbarism or lack of civility in order to present a clear cut picture of persecution (Bhaba 2002). The central guiding principle of this kind a construction of the asylum seeker as the ‘native’, who needs to be ‘civilized’ and rescued out of the clutches of a ‘barbaric’ state might be best described as “the worse the better” – the more oppressive the home state, the greater the chances of gaining asylum.


In the main, I will deal with the emerging debates and crises that the international human rights regime faces with regard to the postcolonial accusations of it being a 'civilizing-the-native' project and its creation of the third-world 'woman-as-victim' subject, to establish how such an approach essentializes both gender and culture. In conclusion, the paper will suggest means through which a ‘lens of marginalization’ can be employed to bring the peripheral subjectivity of the ‘woman-as-victim’ to the centre – a move that will have the potential of busting the rhetoric of ‘respectable victimhood’ – to claim, through the apparatuses of the state, the rights to politico-cultural autonomy and ‘plural’ citizenship.


Among others, I specifically refer to the works of Alice Miller, Ratna Kapur and Jacqueline Bhaba. These feminist legal scholars and activists employ a discursive mix of human rights theory and practice, postcolonial and subaltern studies and international relations theory to understand the politics behind the articulation of “women’s rights as human rights” and decisively observe how such an articulation operates with regard to geo-political, social and cultural locations of women facing intimate and other forms of violence. 
Protecting Women and Not their Rights?

The recognition of violence against women as a human rights issue emerged almost four decades after the Universal Declaration of Human Rights was adopted in 1948. This enormous lapse in time, in spite of the ‘real space’ within which gender-based violence operated is in itself a glaring example of how much importance was given to women’s issues in the UN. Issues of violence and gender were solely part of the bodies of International Humanitarian Law
 (the ‘Law of War’) and Criminal Law
 where it was only about political/ state-effected forms of violence like rape in times of armed conflict, forced prostitution etc. 


The first articulation that could have connections with issues of violence was the CEDAW, adopted in 1979. There was minimal recognition of violence against women in either the Mexico (1975) or Copenhagen (1980) World Conferences on Women. It was in 1985 at the Nairobi Conference that named violence as a concern and began a process of elaborating strategies to address the problem. With the 1986 UN expert group meeting on violence against women and a 1989 study on violence in the family, there began a shift from seeing women’s experience of violence as simply a family/ private problem to perceiving it as a larger problem and understanding such abuse as human rights concern (Sen 2006: 55).


The articulation of violence against women, thus, came after the drawing up and adoption of CEDAW, which meant that violence, was missing from this instrument. It is remarkable to note how for the framers of CEDAW, a causal connection between discrimination and violence was not evident. However, in 1992 the Convention’s monitoring committee (which periodically adds explanatory, interpretive statements to the document) added General Recommendation 19 which states that violence against women is understood to be a form of gender-based discrimination and that states are to be held accountable for violence against women, including by private persons. 


Many other developments followed in the 1990s, most importantly a Declaration on the Elimination on Violence against Women (DEVAW) in 1993 and the Creation of the post of the Special Rapporteur on Violence against Women, its causes and consequences, who was appointed by the UN in 1994. The governmental Platform for Action arising from the Beijing World Conference on Women in 1995 had a section on violence against women as one of twelve critical areas of concern (ibid: 56).  


The developments noted above have been very significant within the UN human rights system, where women’s rights have been traditionally under-funded and undervalued, to finally elevate it to the status of ‘mainstream’ human rights. However, what began with the CEDAW in 1979 as a process of ending/ challenging gender-based discrimination, claiming women’s right to substantive equality, through the developments lost out to gender-based violence as the issue of primary and fundamental concern to the UN and the international women’s movement (Miller 2004: 20). Violence against Women, or popularly VAW, emerged as the ‘only’ issue that concerns women’s human rights as is reflected through the developments stated above. What marked this shift from discrimination to violence? And what effect did dislocating discrimination have on the larger question of women’s rights in the global arena?


It was at the 1985 Nairobi World Conference on Women that violence received an unprecedented articulation. However, such articulation confined it to being understood only as a ‘women’s issue’ (ibid.). Starting with the 1990s, especially the global attention on rape as a war crime (with special regard to Rwanda and former Yugoslavia) VAW took centrestage in the theatre of women’s human rights advocacy, and sexual violence was constructed as the most important element of VAW. The rallying call to states to end VAW received a resounding amplification at the 1993 Vienna World Conference on Human Rights (Vienna Conference). It was here that the adage “Women’s Rights are Human Rights” was coined entirely in the language of ‘violence’. 

Here I refer to a seminal essay by Alice M. Miller, where she comments: 

The […] move to make ‘women’s rights human rights’ […] succeeded primarily by following the form of the mainstream human rights paradigm of the time: a focus on the body suffering from acts committed by the state […] VAW […] was addressed either as a problem for development or as an issue of discriminatory denial of protection against crime […] [The] attempt was to ‘human rights-ify’ violence against women (Miller 2004: 19). (Author’s emphasis)

This implies an understanding where bodily-harm becomes a marker of human rights violations and redress can be sought only when we take the state as the primary signifier of rights and the law as its primary legitimizing discourse. This is where we also understand how bodily-harm which is sexual in nature, and has the potential to threaten/ challenge/ rupture the essentialized relationship between women and community/ nation creates a hyper-visibility of sexual violence that tends to invisibilize other forms of violations of women’s human rights.


VAW and specifically sexual violence has been effective in forwarding the cause of women’s rights advocates because it seemed to provide a means to make the gender-specific content of this violence visible to the key human rights bodies and actors. The result was where “women [made] demands and ladies [got] protection” (Miller 2004).


It is important to understand how historic developments on women’s human rights in the UN have worked both in progressive and regressive ways for women. Where on the one hand it embodied a horror that could no longer be ignored and had to be responded to by states, it also represented the woman purely as a victim subject and reaffirmed her image (especially of women from the South) as without power and in need of protection. If one recollects the victim testimonies presented at the ‘Women’s Rights are Human Rights Tribunal’ (Vienna Tribunal) at the 1993 Vienna Conference, we will realize how clearly they were focused on sexual violence. In a filmed documentation of the proceedings at the tribunal, of the 15 or so testimonies shown, at least 10 deal with sexual assault in detention, incest, marital rape, forced prostitution or rape in armed conflict. This narrow frame of sexual harm has reduced women to suffering bodies in need of protection by the law and the state, than as bodies and minds in need not only of protection, but participation and equality (ibid.).


While the hapless suffering bodies of sexually victimized women gained visibility internationally as markers of the only kinds of violence women experienced, this push was also propelled through an understanding where the voices of victimized women had to be made respectable, to lend credibility to the work of women’s and human rights advocates. 

As Miller notes:

A [singular] focus on harm makes the discussion on sexuality safe – which is to say, respectable. Some forms of anti-sexual violence advocacy dovetail with the interests of states and thereby gain ‘respectability’ as an element of ‘credibility’ to participate in making policy with a state […] Focusing on the harm in sex rather than what good sex might be [puts advocates] beyond self interest and salaciousness, especially if her focus is on a powerless victim, someone who cannot conceivably be held responsible for [exercising any agency] […] (Miller 2004: 37).

Through the discussion so far I have attempted to both celebrate the strides made in international human rights law in articulating the need for responses to stop VAW, and at the same time have cautioned about what those responses might entail for women’s human rights in the long run. In spite of the historic developments on women’s rights and state accountability in human rights law, we can still identify the location of the ‘woman-as-victim’ in the trajectory of rights-claims: she still remains captive within the constructs of family, home, community and nation. Her captivity is further valorized by human rights standards that invoke culture to create an imaginary geographical hierarchy of locations where the ‘woman-as-victim’ should and ought to be. In the next section I take ahead the discussion to understand what still continues to fuel the VAW approach to women’s human rights, and how women victims from the post-colonial worlds are further victimized for their ‘cultural captivity’, invisibilizing all forms of resistance potential that they have. 

Gender, Culture and the Crises of International Human Rights Interventions


The international human rights discourse has been fraught with the accusation of being ‘Eurocentric’ – meaning, that it has emerged out of the experiences of World War II, and was in essence a response to addressing conditions of rights-violations in the Euro-Americas. Though over time states have been able to reach a semblance of consensus, through the UN, on the ‘universality’ of ‘inherent’ and ‘indivisible’ human rights norms and standards. But as many scholars have pointed out, the ‘universality’ thesis has its roots in the understanding of ‘European Enlightenment’, and thus is deployed in a cruelly liberal fashion, where peoples in the Southern world are subjected to an ‘othering’ treatment if they refuse to conform with the Western ‘universal’ standards and their attempt of resistance is constructed as ‘fundamentalist’ (Kapur 2005, Baxi 2006, Bhaba 2005, Mamdani 2004). This is evident from the kind of ‘invasions’ that have taken place in recent times in the name of ‘humanitarian intervention’ in Afghanistan and Iraq, and continue in several African and South Asian countries – through governmental, non-governmental and evangelist missions.


Such an experience is not new for post-colonial nation-states who have had to face the accusation of being ‘backward’ and ‘barbaric’ since the time of their colonial occupation. Here I will use the term ‘Postcoloniality’, “not simply meaning as after colonialism but as the discourse of oppositionality that the encounter with colonialism brings into being – postcoloniality thus begins from the very first moment of colonial contact (Menon 2006: 207). Postcolonial conditionalities are thus the strategies used to create subjectivities – of the ‘native’ and the ‘civilizer’ – and the systems through which these identities are perpetuated much after the colonial withdrawal – the law being one such major system (Singha 1998, Nair 1996, Kapur & Cossman 1996). 


Not surprisingly, most of the responses of International Human Rights Law to protect women from violence have been directed towards the captive ‘third world’ woman. Expectedly, such a response has attracted the many self-proclaimed guardians of ‘Eastern’ culture to reject the entire body of International Human Rights Law as ‘Eurocentric’, in turn using the argument of ‘Relativism’ to create a culture of impunity for themselves where violence against women can continue through state sanction. 

Of Crises, Interventions and Imagined Victims


It is an understood fact that only situations of crises invite interventions. Sometimes the crises are real, sometimes constructed and imagined. If we look at the developments in international human rights law to accommodate the issue of VAW (as discussed in Section II above), we can deduce that the crises were indeed an outcome of the combination all the three factors. VAW was a real problem that necessitated a concerted response from the international community; the hyper-visibility of sexual harm as the gravest form of VAW was constructed through the language of ‘respectable victimhood’ and a singular focus on harm done to the gendered-body; and the women of the third-world are imagined to be the victim subject, without any agency and in need for human rights protection from the violence inflicted upon them by their own cultures. How is this imagined cultural subjectivity of a third-world woman’s experience represented through human rights work and reporting? And what kind of interventions does such representation attract?


In her influential essay, ‘The Tragedy of Victimization Rhetoric’, Ratna Kapur observes:

[…] [R] eliance on the victim subject […] in the context of [VAW] presents a position […] [where] women in the postcolonial world are portrayed as victims of their culture , which reinforces stereotyped and racist representations of that culture and privileges the culture of the West. In the end, the focus on the victim subject reinforces the depiction of women in the postcolonial world as perpetually marginalized and underprivileged, and has serious implications for the strategies subsequently adopted to remedy the harms that women experience. It encourages some feminists [and women’s human rights advocates] to propose strategies which are reminiscent of the imperial interventions in the in the lives of the native subject and which represent the ‘Eastern’ woman as a victim of a ‘backward’ and ‘uncivilized culture (Kapur 2005: 99)

She goes on to further point out the nature of state response a singular focus on the victim subject attracts.

[The] victim subject and the focus on violence invite remedies and responses from states that has little to do with promoting women’s rights. Thus, a related concern is that the victim subject position has invited protectionist, even conservative responses from states. The construction of women exclusively through the lens of violence has triggered a spate of domestic and international reforms focused on the criminal law, which are used to justify state restrictions on women’s rights – for the protection of women (ibid: 100).

If one were to look at the numerous reports that international (‘Western’) organizations like Amnesty International (AI) and Human Rights Watch (HRW) have put together on VAW and have used them as campaign material, we would understand the trope that they follow. Consider some of the AI titles: Women in Afghanistan: the Violations Continue; Bangladesh: Institutional Failures Protect Alleged Rapists; India: Amnesty International Campaigns against Rape and Sexual Abuse by Members of the Security Forces in Assam and Manipur; Pakistan: Honor Killings of Girls and Women (cited in Visweswaran 2004: 484).


Using the crises-induced-intervention theory that I briefly talked about above, there’s no denying the fact that the events of VAW being documented and reported are indeed real. But the plight has been singularly focused on women from the South. 


One of HRW’s most well known publications and one that is very popularly cited by researchers and advocates is the HRW Global Report on Women’s Human Rights, published in 1995. The timing of its publication was indeed planned to coincide with the 1995 Beijing World Conference on Women and also immediately follows the historic developments of the 1990s on women’s human rights: the 1992 CEDAW General Recommendation 19 on VAW, the 1993 Vienna Conference, the 1994 DEVAW and appointment of the Special Reporter. At a time when VAW was receiving unprecedented global attention and demanded state responses to end VAW, the publication of the report was timed strategically. But if one looks through the 6-page contents section it’ll be hard to find reports on VAW in countries of the North. Barring two reports, one on ‘Sexual abuse of women prisoners in the U.S.’ and another on abortion and women’s rights in Ireland and Poland, all the other reports are about the most egregious forms of violence faced by women from Africa, South Asia and the Middle-East. Even the cover of the report shows the face of a woman who definitely looks distraught and South Asian! 


Though the report doesn’t specifically invoke culture and religion as variables for analyses, the overwhelming majority of cases from Southern countries automatically works as a process of constructing the imagination of barbaric and backward cultures and implicitly draws a stark distinction between the conditions of women in the East and West, and completely fails to arrest the phenomena of VAW that cuts across cultures and nations. 


The question of representation of gendered-harm and its connection with culture was also evident through the testimonies presented at the 1993 Vienna Tribunal. In the run-up to the Tribunal hundreds of testimonies were gathered by the organizers, the Centre for Women’s Global Leadership, but only a few were presented at the Tribunal. The testimonies were also considerably edited to highlight the goriest of details regarding the kind of violence the victim had faced
. 


One such testimony was by a Pakistani woman called Perveen Martha whose story focused on how she was set on fire by her husband in February 1984. In her analysis of this testimonial, Kapur notes:

The listener was left with the impression that the ‘burning of brides’ is a feature of ‘Asian’ culture. The framing of Perveen’s life through the lens of violence and the mechanism of personal testimonial did not disrupt the gender and cultural assumptions present in the audience’s imagination. What was marginalized in the telling of the story was the fact that Perveen was a Christian who had been married for several years and had several children, who were not in her custody. Even in the transcript of her testimony, Perveen’s broader story as a divorced Christian woman and parent is not in the foreground. The script focuses on the burning incident […] though she had been subjected to physical abuse prior to […] [that].  Constructing the story around the incident of burning is an exoticism move that plays into cultural essentialism and provides little insight into the reality of Perveen’s life. Her husband had divorced her and she was struggling in court to secure maintenance and custody of her children […]. It is important to understand her multiple subject positions and location as a divorced Christian woman, at a time when the military dictatorship of General Zia-ul-Haq in Pakistan was clamping down on women’s rights generally (Kapur 2005: 128) (Author’s emphasis).

The constant use of culture as a cause for VAW and the singular focus on bodily-harm has three regressive side effects for women’s human rights. First, it essentialisms both gender and culture, invisibilizing plural practices that a culture might have and homogenizing the category of woman – completely disregarding intersectional experiences of existence and potential for resistance. Second, since VAW is constructed as visible bodily-harm, state responses are focused at only countering the visible violence and not the systems that fuel it. When the violence is not visible any longer, but continues in other insidious forms, the state can absolve itself of all responsibility, in turn subverting the principle of ‘due diligence’. Third, focus on bodily violence is also a process of privileging civil and political rights over economic, social and cultural rights – denying women guarantees to enabling conditions and decision making authority. 


When it comes to talking about VAW in the third-world there is an almost purposeful attempt at establishing a connection between culture and violence, however that never happens when VAW in the Western context is referred to. For instance, Uma Narayan has discussed how dowry murders are cast in the first-world scholarship as an age-old Indian/ Hindu practice, and she contrasts it with research on domestic violence murders in the U.S., which are not similarly cast as practices of ‘American Culture’ through references to Christianity (Narayan 1997: 82, in Kapur 2005: 109)


Like the conflation of dowry murders with Indian/ Hindu culture or practice the international activist and academic discourse on VAW is replete with works on Female Genital Mutilation (FGM), Honor Killings, the imposition of the veil, and all such forms of VAW also have a captive location – the third-world, especially Islamic countries that are touted to be on the other side of ‘civilization’, so much more after September 11.  A political climate where the ‘clash of civilizations’ are primarily being fought on the grounds of cultural supremacy, it is evident why for the Bush administration, the plight of women in Afghanistan was the justification for the illegal invasion. Even Western media propaganda represented un-veiled women after the Taliban were defeated, as the marker of ‘liberation’ that the ‘West’ has finally achieved to effect. 


In a film titled ‘Women’s Rights are Human Rights’, made by AI, the cover states that “it is a well-focused and sometimes shocking denunciation of the violence that afflicts women in many countries of the world”. The ‘many countries’ featured in the film are Egypt, Indonesia, Bosnia & Herzegovina, Kosovo, The Gambia, Pakistan, Somalia and Turkey. And the forms of VAW that the film documents are FGM, Honor Killings and as a slight digression Rape as a War Crime. Interestingly, the part on Honor Killings (filmed in Pakistan) starts with images of veiled women on the street, with the sound of the azaan in the background and the voice-over saying that in Islamic law men are supposed to be protectors of women. Here again, culture is not explicitly invoked to draw a connection with honor crimes, but both the visualization and narrative clearly point towards that direction. 


Such interventions and representations construct cultural practices to “occupy our imaginations in ways that are totalizing of a culture and its treatment of women, and are nearly always overly simplistic or a misrepresentation of the practice” (Kapur 2005: 107). Be it veiling, honor crimes or FGM – none are universally practiced in the Islamic world or in Africa and thus cannot be used as markers to put Islam into a homogenized bundle.

As Purna Sen remarks:

Making culture the divisor […] renders those who inhabit the culture under scrutiny problematic per se, and suggests that their salvation lies in abandoning this culture, and, by implication, adopting another. Almost invariably this Salvation is Western, Judeo-Christian culture. Is this really the answer? If the problem were […] [Eastern or post-colonial cultures and religions], it might be – but then only if Western culture and religion had eliminated violence against women. And, as we know, this is far from the case. If violence against women exists in the cultures that criticize the ‘other’, as it clearly does, then existing cultural practices do not determine the safety of women, as in no culture are women assured freedom from violence (Sen 2006: 62).

From here I take the discussion into the domain of international refugee and asylum law as another system of intervention that nothings this critique of human rights law. This body operates on the basis of establishing ‘barbarity’ as the qualification for gaining asylum – meaning, a guarantee for protection ‘outside’ of one’s country when states fail to exercise ‘due diligence’ completely.

Gender-based Persecution and the Politics of Asylum Jurisprudence


Although post-colonial feminist critiques of the liberal discourse of human rights law (Kapur 2005, Visweswaran 2004) have exposed the dangers of applying it unproblematicaly to questions of culture in the third-world, international refugee and asylum law, which is a supplemental part of the body of human rights has been playing a nobly truant role in continuing the imagined North-South divide of civility-barbarity. The situation gets complicated because of the fact that none of the South Asian countries are party to the 1951 UN Convention on the Status of Refugees (Refugees Convention) and its 1967 Protocol, thus being outside of any international obligation to protect the rights of those fleeing persecution in their own countries. Moreover, the 1951 Convention does not recognize ‘gender’ as a valid ground for being persecuted, expanding manifold the possibility of women’s asylum applications being rejected.


One major way to escape gender-based violence, especially of the private nature, when the state is unable or unwilling to provide protection, is to flee – as a refugee seeking surrogate protection from the jurisdiction of another state. Such situations are regulated through the discourse of international refugee law, its standards premised primarily on the Refugees Convention. But even within the refugee law discourse, protection of rights of women fleeing gender-based violence/ persecution is measured only through their ‘victim’ status. Responses from states as well as agencies like the United Nations High Commissioner on Refugees (UNHCR) does not consider their special needs and requirements, neither are the responses framed in ways that privilege their ‘voices’. 


Though women’s issues have become increasingly central to UNHCR’s policies for close to two decades now, their conditions are always perceived as vulnerable victims of war or culturally sanctioned intimate violence. Evoking the picture of suffering and helplessness of refugee women, the UNHCR appeals to our humanitarian sympathy. Women are construed as more ‘true’ refugees, being the victims rather than perpetrators of violence. This picture reduces a refugee woman to the level of an infant and leaves her without agency and responsibility (Malkki 1995, quoted in Turner 2000: 8)


It is well documented that the majority of the world’s refugees are women (UNHCR: 2002) who bear the brunt of the most extreme forms of human rights abuse. In any civilian exodus, women and children normally make up an estimated 75 per cent of a refugee population. Yet, the Refugees Convention does not recognize ‘gender’ as a separate and independent ground for persecution. After all, the 1951 Convention – the Magna Carta of international refugee law – was crafted by an all-male panel and defined a refugee as someone with a well-founded fear of persecution based on race, religion, nationality, membership of a particular social group and political opinion.  Not a single woman was present amongst the plenipotentiaries when the drafters of the Convention had met in Geneva. The founding ‘fathers’ did not deliberately omit persecution based on gender – it was not even considered (UNHCR: 2002).


It was the dominant image of a political refugee – someone who is fleeing persecution resulting from his direct involvement in political activity – which informed the minds of the drafters. This understanding does not often correspond with the reality of women’s experiences and the “law has developed within a male paradigm which reflects the factual circumstances of male applicants, but which does not respond to the particular protection needs of women” (Romany 1994: 88). 


Even the existing bank of jurisprudence on the meaning of persecution is primarily based on experiences of male claimants where “[persecution] is [understood] by the criterion of what men fear will happen to them” (Charlesworth 1994: 71). Female-specific experiences such as genital mutilation, bride-burning, forced marriages, domestic violence, forced abortion or compulsory sterilization have not been widely understood to qualify as persecution. Rape is the only exception (Macklin 1995: 225).


In South Asia where violence against women is endemic and human rights obligations of states are seldom met, they are indeed defenseless in their ability to seek protection from violence through the implementation of international law. State adjudication practices as well as the non-existence of a regional ‘gender asylum law’ regime do not afford them an opportunity to seek surrogate protection
 under international refugee law. The result is a growing number of internally displaced women who are at greater risk because the government that should have protected them often commits the abuses they seek to escape. Moreover, because they have not crossed any international border to seek refuge or asylum, displaced persons can claim only minimal protection from international law (HRW 1995: 101). 

Gendered Dimensions of Persecution


Article 1A (2) of the Refugees Convention, as amended by the 1967 Protocol relating to the Status of Refugees, defines a ‘refugee’ as:

…any person who… owing to a fell-founded fear of being persecuted for reasons of race, religion, nationality, membership of a particular social group or political opinion, is outside the country of his/her nationality and is unable or, owing to such fear, is unwilling to avail himself/herself of the protection of that country; or who, not having a nationality and being outside the country of his/her formal residence, is unable or owing to such fear, is unwilling to return to it. (Author’s emphasis)

However, there exists no comprehensive definition of concepts of ‘persecution’ and ‘well-founded fear of persecution’ in international law. The drafters of the Refugees Convention framed an open-ended and flexible approach to the concept of persecution in the form of a universal framework. The UNHCR’s Handbook gives direction in this regard:

… it may be inferred that a threat to life or freedom on account of race, religion, nationality, political opinion or membership of a particular social group is always persecution. Other serious violations of human rights – for the same reasons – would also constitute persecution (UNHCR Handbook on Procedures and Criteria for determining Refugee Status 1979: para. 51).

The Handbook further states:

The phrase ‘well-founded fear of being persecuted’ is the key phrase of the definition. It reflects the views of its authors to the main element of refugee character […] Since fear is subjective, the definition involves a subjective element in the person applying for recognition as a refugee. Determination of refugee status will therefore primarily require an evaluation of the applicant’s statements rather than a judgment on the situation prevailing in [her] country of origin.  (UNHCR Handbook on Procedures and Criteria for determining Refugee Status 1979: para. 37).

Women face special difficulties in obtaining refugee status. Two issues arise here: the ground upon which someone is granted refugee status, and the process of establishing these grounds. To identify the ‘ground’ one has to go with the understanding of ‘persecution’ and to ‘establish the process’ of arriving at the ground; one will have to understand ‘well-founded fear’.


Thus, to gain recognition as a refugee, the asylum applicants must demonstrate that (1) the level of harm they have experience rises to persecution, (2) their own government cannot or will not protect them from the harm, and (3) the persecution is based on one of the protected grounds included in the definition (Martin 2004: 28). 


Why is the definition of persecution is necessarily linked to the five specified grounds only? In an attempt to redefine ‘persecution’ Alexander Aleinikoff points out: 

My sense is that this gets at something other than simply the level of harm; call it a ‘qualitative’ or ‘normative’ aspect of the definition of persecution. That is, persecution connotes unacceptable, unjustified, abhorrent infliction of harm, not just simply a particular degree of harm. (Aleinikoff 1991: 298). 

One can draw from this understanding to state that the non-inclusion of ‘gender’ as a ground does carry a notion that calibrates pain and suffering on a scale where ‘gender’ cannot match up to the kind of unacceptable, unjustified and abhorrent infliction of harm that the existing grounds of race, religion, nationality, political opinion or particular social group attract. 


The claim to refugee status by women facing gender-based persecution also presents special difficulties. There are cases which involve women who are victims of domestic violence or who fear harsh or inhuman treatment because of having transgressed social mores that confine them specific spaces, tasks and responsibilities. Even when they are able to demonstrate that the harm is so great that it constitutes persecution and they have exhausted all efforts to receive protection from their governments, they are still faced with showing that the persecution is based on one of the protected grounds. As is known to us, gender is not one of the bases for persecution in the Refugees Convention definition (Martin 2004: 31). 


As already discussed, the definition of persecution in refugee law contains two elements: first, persecution not only requires that a claimant be at risk of sustaining serious harm and second, that she cannot expect meaningful protection from that harm in her home country. Thus, recognizing that gender-related harm which threatens basic human rights of women constitutes serious harm alone is not sufficient to warrant the label of ‘persecution’, the harm feared must be directly or indirectly attributable to the state and that the individual cannot expect meaningful protection from these state authorities in the country of origin (Adjin-Tettey 1997: 54). 


According to Susan Forbes Martin: “Even more [problematic] are situations in which women flee their country because of severe sexual discrimination […] While the universal right to freedom from discrimination on the ground of sex is recognized […] the dividing line between discrimination and persecution is not a clean one” (Martin 2004: 31).   Thus, eventually the criterion that is particularly significant in cases dealing with gender-persecution and that differ from other asylum application, is which acts amount to persecution. 


The term ‘gender-based persecution’, refers to asylum applications of women premised on issues pertaining specifically to their gender. These claims can be separated into two general categories. The first focuses on persecution commonly faced by women – such as, rape, genital mutilation, domestic violence and bride burning, among others. The second category includes claims that constitute persecution because of the applicants’ gender, that is, persecution for disobeying repressive gender-discriminatory laws or for not conforming with social mores that are offensive to women. This category also includes situations that discriminate against women and strictly prohibit them from engaging in certain activities (Bahl 1997: 34). 

In other words, gender-based persecution would include (Lyth 2001: 16):

· When a woman is persecuted because of her gender, it addresses the causal relation between gender and persecution, her gender is the reason for why she is persecuted.

· When a woman is being persecuted as a woman, it is the form of persecution that is sex/ gender-specific. Understanding the ways a woman is persecuted as a woman is critical to naming as persecution things that are done to women and not to men.

· When gender can be considered to be a risk factor that makes a woman’s fear of persecution more well-founded than that of a man in similar circumstances.


The definition of refugee in the Refugees Convention is one that is not simply silent on the category of ‘gender’, but behind it lies narrow interpretations and assumptions of the conventional refugee that rarely fit the experiences of women. In practice women have greater difficulty in satisfying the legal requirements for refugee status because of certain inherent male biases in the law. Women are less likely to meet the eligibility criteria for refugee status because of non-recognition of gender-based persecution, as well as the social and political context in which their claims are adjudicated. According to Nancy Kelly the problem is twofold: first, the Refugees Convention definition of ‘refugee’ does not specifically identify gender as a base for protection. Second, in applying the refugee definition, adjudicators have traditionally neglected to incorporate gender in their interpretation of the grounds of persecution enumerated in the Refugees Convention (Kelly 1993: 265). This is especially true of male adjudicators who tend to regard gender-based persecution as a private and personal matter rather than as a socially significant phenomenon. Applications are continuously considered as falling outside the requirements of the Refugees Convention and rejected on the basis that the perpetrator is a private actor for whom the state cannot be made accountable. At times, fear of treading on state sovereignty has led advocates for cultural relativism to warn against interpreting traditional and historically sanctioned practices as persecution. 


This is also due to the general failure of the international refugee and asylum law regime in not recognizing systemic denial of social and economic rights while emphasizing individual targeting and specific deprivation of civil and political rights. Besides, as already discussed human rights law and discourse tend to privilege male-dominated public activities over the activities of women, which take place largely in the private sphere (Crawley 2000: 17).


The key criteria for being a refugee are drawn from the public realm dominated by men. With regard to women’s activities in the private sphere there is primarily silence, which assigns the critical quality ‘political’ to mostly public activities. Thus, state oppression of a political minority is likely to be considered political unlike gender oppression at home (Indra 1987: 3). Moreover, in rejecting gender as a legitimate ground for persecution, state authorities may easily dismiss people, especially women whose economic, cultural and social rights have been violated, as ‘economic migrants’ (   (Raj 2001: 170). 

‘Gender’ as a Sixth Ground?


This omission of gender as a separate ground for persecution has had severe implications for many female asylum seekers across the world. As a consequence, debates have focussed on whether women’s experiences can and should be interpreted so that they may be included into the already existing grounds or whether it is instead necessary to introduce gender as a sixth ground. Another consequence of the convention’s non-recognition of ‘gender’ is that it becomes difficult to understand which convention ‘ground’ is the most appropriate for raising claims for gender-based persecution. 


The question is whether the addition of gender as a sixth ground can bring about a reconceptualisation that would reveal, instead of conceal, the persecution that has its origin in women’s distinctive existential and material state of being? (Lyth 2001: 28). 


In an authoritative paper by Roger Haines for the Global Consultations on International protection of the UNHCR it is pointed out that adding ‘gender’ as a sixth ground to the Refugees Convention runs the risk of implying that gender need not be treated as intrinsic to all of the five grounds that are named in the convention. Haines writes:


“The failure of decision-makers to recognize and respond appropriately to the experiences of women stems not from the fact that the 1951 Convention does not refer specifically to persecution on the basis of […] gender, but rather it has often been approached from a partial perspective and interpreted through a framework of male experiences. The main problem facing women as asylum seekers is the failure of decision makers to incorporate the gender-related claims of women into their interpretation of existing enumerated grounds and their failure to recognize the political nature of seemingly private acts of harm to women.” (Haines 2003, quoted in Newland 2003: 2)


Heaven Crawley seconds Haines’ contention by stating: “simply adding gender or sex to the enumerated grounds of persecution would not solve the problem. The bars to women’s eligibility for refugee status lie not in the legal categories per se, but in the incomplete and gendered interpretation of refugee law, the failure of decision-makers to acknowledge and respond to the gendering of politics and of women’s relationship to the state” (Crawley 2000: 17). Still how refugee law could be more effective in strengthening other forms of protection is that refugee law, in part, takes an integrative perspective on women’s rights. “By interpreting forms of violence against women within mainstream human rights norms and definitions of persecution, refugee law avoids some of the problems of marginalizing women’s rights in international law” (Anker 2002: 133).



However, there is a need for scholars, activists and policy makers working on refugee rights to be skeptic of the kind of repercussions inclusion of ‘gender’ as a separate ground for persecution might have. Such an inclusion would definitely be a very significant development, but it would also tend to homogenize the ‘woman’ category by assuming that women’s experiences of persecution everywhere follow the same patterns and trends irrespective of their cultural and geopolitical locations. 


To avoid essential sing both gender and culture, the framework for asylum determination needs to be transformed to accommodate the inclusion of women not as a special case, but one as many different categories where women’s experiences are conceptualized not just with regard to their sex or gender, but one which takes into consideration the linkages and interactions of their gender identity with that of their caste/ color/ race/ national/ political identities. This approach suggests that the problem is not so much the invisibility of women but rather how their experiences have been represented and analytically characterized (Crawley 2000: 19). 

Politics of Seeking Asylum 


In the process of determining asylum claims questions of human rights abuse arise, generally, in three circumstances: persecution in the state of origin (the basis of the claim to asylum); rights violations in the course of migration (which may impinge on the substance of the claim); and abusive host state practices at the point of reception (which may relate to procedural questions about where a claim should be lodged or whether the applicant is credible). 


In one of her influential essay titled “Internationalist Gatekeepers?: The Tension Between Asylum Advocacy and Human Rights”, Jacqueline Bhaba points out that refugee movements today are increasingly becoming more torturous and facilitated by commercial intermediaries and false documents. According to her in a situation like this the bona fide of the asylum seeker raises some critical questions: What is the nationality of the applicant? Which state should be responsible for providing protection in cases where the applicant’s flight itinerary has involved various safe ‘third’ states en route to the state where asylum is being sought? Why did the applicant not present her asylum claim at the first opportunity? (Bhaba 2002: 156, 157).


In her essay Bhaba goes on to further point out that in a climate where escalating concerns about terrorism, economic recession, and state security heighten exclusionary and xenophobic impulses in developed states considering asylum applications, the challenge of establishing a particular host state’s obligation to protect is particularly great (ibid.). 

 
A critique of the international asylum adjudication system is therefore necessary to do a reality check with regard to what it can exactly offer when it comes to drawing the fundamentals of refugee rights guarantees from the basic principles of international human rights law. While human rights guarantees are understood to be universal and inherent across the world, when it comes to the determination of an asylum seeker as a refugee, to establish ‘fell-founded fear’ in an objective fashion, asylum adjudicating officers tend to “generate simplistic, even derogatory characteristics of asylum seekers’ countries of origin, as areas of barbarism or lack of civility in order to present a clear cut picture of persecution” (ibid: 162). The central guiding principle of this kind a construction of the asylum seeker as the ‘native’, who needs to be ‘civilised’ and rescued out of the clutches of a ‘barbaric’ state might be best described as “the worse the better” – the more oppressive the home state, the greater the chances of gaining asylum (ibid.).


With specific reference to violence against women, absence of regional or national laws have also meant that women facing persecution on grounds of gender can only avail of the recourse of applying for asylum to a Northern country. This, beyond being a practical constraint, is culpable of creating the stereotypical image of the third world woman-as-victim subject. An examination of case law in various Northern countries will make it evident that most cases of gender-based persecution concern women from the South who face culturally sanctioned forms of violence. Similar to the problems of addressing ‘gender’ as a special ground for persecution, the present politics of asylum jurisprudence considers the third world ‘native’ woman to be tradition-bound, incarcerated in the home, illiterate and poor and most importantly in need of Western intervention for ‘protecting’ and ‘saving’ her from violence (Kapur 2002: 18). Moreover, her attempt to flee persecution is constructed as her desire to live in a ‘liberal’ and ‘equal’ society – epitomized by cultures in the West – and renouncing her ‘own’ barbaric culture.  The need for a ‘gender asylum regime’ in South Asia is thus necessary for not only advancing asylum jurisprudence in the region, but also challenging and countering the existing constructs of the Eastern-native-disempowered-woman, which at best victimizes and at worst infantilizes them. 

 Towards a more Rigorous Interrogation


Having raised more questions than providing answers, requires that I propose directions in which we can take ahead this debate, not to ‘liberate’ the ‘captive subjects’, but to employ lenses that will enable us to look at them differently, not only gaze at them, but also create conditions for us to welcome their gaze back. What I suggest here are not original or ingenious ideas, but ones that have been informed by the works of the scholars I’ve been referring to. They are not meant to sound prescriptive, merely suggestive. They remain open to challenge as more consistent interrogation of imagined ideas must remain the leit motif of all human rights work in times where hegemonic appropriation of knowledge and practice threatens subaltern existence at every step. 


There’s a need to bust the mechanics of ‘binary logic’ on the basis of which most of our human rights work is premised: East/ West, Civility/ Barbarity, Right/ Wrong, Agency/ Victimhood, War/ Peace, State/ Non-state, Private/ Public etc. Breaking out of the binaries can allow possibilities that can better capture the existential complexities of the violated subject and create spaces for their participation in determining justice-seeking responses.  


Our work shouldn’t outright reject essentialism, but recognize its deployment as a strategy and understand the limitations and dangers of using it as a campaign tool for claiming rights. Essentialism is helpful, but an over-reliance on it can subvert the very objective with which it was deployed. 


We have to move beyond identifying women merely as victims, and recognize the resistance potential that she as a peripheral subject possesses. For instance, a woman in Iran might wear the veil to offer resistance in more than one way: she wears it to access public spaces which would otherwise be inaccessible to her, and at the same time she wears the veil as a Muslim holding up a symbol to resist the ‘imperial’ gaze that wants to imagine liberation for her.


The concept of state accountability must be understood not merely with regard to compensating the violated, constructing her identity as a victim-survivor – but should be extended to ‘due diligence’ that will recognize her as a citizen, to expand its base to not pit freedom against protection and ensure enabling conditions to exercise civil citizenship and guarantee reparation.


Captivity can be one of the many experiences that mark the existence of women in the South. However, for those of us who deduce that through looking at them from afar, it’s simply a perceived experience. Even if we work to establish its reality, it would still never qualify to be the only one. It is this recognition of a multiple and layered existence, one that does not calibrate pain, but looks at disadvantage through the lenses of intersectionality - which will allow us to resurrect a more emancipatory and resistant politics for claiming women’s human rights.

Note


 International Humanitarian Law is governed by the Geneva Conventions of 1948 
and its accompanying protocols.

2 International Criminal Law was applied for adjudication at the International 
Criminal Tribunals in Rwanda and the Former Yugoslavia and is presently 
enshrined on the Rome Statute of the International Criminal Court. The demand for reparation by former Japanese ‘Comfort Women’ was made on the basis of International Criminal Law principles.

3 These facts were brought to the author’s notice through conversations with Alice 
Miller.

4 Refugee law provides surrogate national protection to individuals when their states have failed to fulfil fundamental obligations, and when that failure has a 
specified discriminatory impact. Under the Refugees Convention, the 
responsibility to provide international protection – a surrogate to the ruptured, national protection – is placed in states that are parties to the 
convention.
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By Oishik Sircar, Human rights lawyer and independent researcher

Internally Displaced Persons’ Situation in Turkey: Impact of International Community and Recent Developments
The question of internally displaced persons (IDPs) in Turkey has come on the agenda of the international community by the mid-1990s when the European Court of Human Rights (ECtHR) delivered a first judgment in a case involving deliberate burning of the applicants’ homes compelling them to move to more secure areas of the country. The ECtHR held that this act constituted a violation by Turkey of the right to respect for the family lives and homes of the victims and with the peaceful enjoyment of their possessions (ECtHR Akdivar and Others 1996: para. 88).


The situation existing in the south-east provinces of Turkey at that time was characterised by civil strife due to the campaign of violence waged by the Kurdish Workers Party (PKK), an organisation which appears on the European Union (EU) and the United States lists of terrorist organisations, and the counter-insurgency measures taken by the government in response to it. Security forces were granted exceptional powers under a State of Emergency Decree declared in ten provinces in 1987. Heavy military presence and martial law have been established. Extensive powers have been accorded to the Regional Governor of the State of Emergency including the evacuation of villages and the transfer of people to other areas. Severe restrictions on civil and political rights have been imposed on populations. A climate of impunity has prevailed. According to the Decree no. 430 of 16 December 1990, no criminal, financial or legal responsibility could be claimed  against the Regional Governor or a Provincial Governor within a state of emergency region in respect of their decisions or acts connected with the exercise of their powers. 


The climate of insecurity and impunity caused a massive displacement of populations toward urban centres in south-eastern cities and western metropolises of Turkey. In the aftermath of the displacement, Turkish authorities failed to their primary duty and responsibility to establish conditions and provide the means which allow IDPs to return voluntarily, in safety and with dignity, to their homes, or to resettle voluntarily in another part of the country (ECtHR, Dogan and others 2004: para. 154).


This article aims at briefly presenting the rootcauses and figures of the internal displacement in Turkey as well as the recent developments in Turkey’s position on the IDP issue. It analyses the role of the international community in Turkey’s evolution. Some of the measures that have been taken by this country to address the question will also be critically examined. 

Root Causes and Figures of the Internal Displacement in Turkey


The IDP question in Turkey is deeply rooted in the Kurdish issue. An overwhelming majority of the IDPs is belonging to the Kurdish minority, which comprises about 20 per cent of the population in this country. In line with the principle of the indivisible unity of the Turkish state as affirmed in the preamble of its Constitution, Turkey has always been reluctant to recognize Kurds as a minority group. Political, cultural and economic claims of the Kurdish groups have been considered as a threat to the territorial integrity and the national unity. Consequently, despite growing international pressure, Turkey presented displacement as a domestic issue caused either by the security problems or by endemic economic underdevelopment of the south-east. It did not allow any international assistance in the immediate aftermath of the displacement. No international NGO has been permitted entry in the region. Even ICRC has been unable to operate in Turkey until early 2000s (Cohen 1999: 25). 


Displacement in Turkey is a conflict-induced one which resulted from armed clashes, generalized violence and human rights violations. These causes of forced migration correspond to the definition of IDPs given in the Guiding Principles on Internal Displacement (TESEV and Norwegian Refugee Council 2006: 14). Movement of populations should also be considered within the broader context of economically motivated rural-urban migration, in particular due to the economic disruption in the south-east resulting from the violence. Displacement has also resulted from the implementation of large-scale development projects in the south-east (UNCHR 2002). 


The figures for IDPs are controversial. The official figure is around 380,000 which corresponds to the evacuation of 48,822 houses located in 853 villages and 2,183 hamlets. International estimates range between 400,000 and 1 million by December 2000 (PACE 2002).

The situation of IDPs raised serious concern of the international community. The majority of the displaced persons having received no compensation for deprivation of their possessions had moved in overcrowded cities and towns, where they live in poor conditions. (UNCHR 2002). The IDPs are facing not only economical marginalization but also social isolation (Çelik 2006:196).

From Denial to a Constructive Approach to the IDPs Situation: Role of International Community 


The attitude of the Turkish state towards IDPs began to change by the very end of 1990s. Several factors have had an influence in the shift operated by Turkey from a complete denial of the issue to its effective recognition. 


The significant decrease of the level of violence in the south-east with the arrest of the PKK leader Abdullah Öcalan in June 1999 and his subsequent announcement of a unilateral cessation of armed activities by the PKK, created a favourable climate for a positive approach by the State to IDPs plight. 


In addition, international commitments of Turkey as a Contracting Party to the European Convention on Human Rights and flowing from its Council of Europe membership, played a major role in the improvement of IDPs human rights. Since Akdivar and others case, the judgments of the ECtHR against Turkey pointed out to serious violations. The ECtHR has found in numerous similar cases that security forces deliberately destroyed the homes and property of the respective applicants, depriving them of their livelihoods and forcing them to leave their villages. The Court urged Turkey to take individual and general measures to redress violations.


The binding nature of these judgments together with the political monitoring mechanism of the Council of Europe have compelled Turkey to acknowledge the violations by way of compensation or friendly settlements. In addition, within the framework of the general measures required by this mechanism, Turkey has undertaken its first steps to amend the incriminated legislation and administrative practices. It has adopted a more positive approach to human rights policies on IDPs, since some 1 500 applications have been lodged before the ECtHR regarding displaced persons, which account for approximately 25% of all cases pending against Turkey. The political monitoring of the Council of Europe also exerted considerable pressure. On 29 May 2002, following a fact-finding mission, the Parliamentary Assembly of the Council of Europe (PACE) adopted Recommendation 1563 (2002) on the Humanitarian situation of the displaced Kurdish population in Turkey. The PACE invited Turkey to take a series of measures to address the IDPs situation. These measures included lifting of the state of emergency, making security forces more accountable for their actions, stepping up investigations into alleged human rights violations in the region, abolishing the village guard system and continuing its efforts to promote both the economic and social development, and the reconstruction of the south-eastern provinces.


Turkey’s political determination to join the EU had been a key factor in its willingness to address the IDP issue. In fact, only when accession to EU membership became a foreign policy priority did Turkey agree to take steps towards tackling post-displacement problems (Ayata and Bilgin, 2005: 32). 


As a candidate state Turkey is placed under the constant monitoring of the EU. Following the conclusions of the Luxembourg European Council in December 1997, the Commission has reported regularly to the Council and the Parliament on progress made by Turkey as a candidate state in preparing for membership. Turkey was asked to meet the political criteria set by the Copenhagen European Council in 1993, which comprise the stability of institutions guaranteeing democracy, the rule of law, human rights and respect for and protection of minorities (Eur. Commission Report 2005). A far reaching reform process has been undertaken in order to secure the European Commission’s approval for starting accession negotiations. In December 2004, the European Council welcomed the decisive progress made and considered that this country sufficiently fulfilled the Copenhagen criteria to open accession negotiations. On 3 October 2005, when opening the accession negotiations with Turkey, the EU asserted that progress will continue to be closely monitored by the Commission, which is invited to continue to report regularly on it to the Council (Eur. Commission Report 2005). Accordingly, the irreversibility of the reform process and its implementation will need to be confirmed over a longer period of time. The EU membership of Turkey remains conditional to its commitment to improve the IDPs situation.


The visit of Mr. Francis Deng, the UN Special Representative (UNSR) for IDPs, to Turkey between 27 and 31 May 2002 was a milestone after which the government began to collaborate with the United Nations on internal displacement (Ayata and Bilgin, 2005: 8). In his report the UNSR recommended the government to develop legislation providing compensation to those affected by the violence in the south-east, to clarify its policy on internal displacement, including return, resettlement and reintegration, and to facilitate co-ordination and co-operation among government institutions and with non-governmental organisations, civil society and the international community. Mr. Deng also invited Turkish authorities to enhance their efforts to address the current conditions of the displaced by providing reliable data on the number of persons displaced, on their current whereabouts, conditions and specific needs, and on their intentions with respect to return or resettlement. He called upon a consultation process with the displaced and the civil society organisations and also with the international community including the World Bank, to explore ways in which the international community could assist the government. Furthermore, the UNSR recommended the government to enhance the process of return through the improvement of the security of the region by abolishing the village guard system and undertaking mine clearance activities (UNHRC 2002). The Report of Mr. Deng was also a catalyst for the international community’s greater involvement with Turkey’s internal displacement problem. The European Commission incorporated the needs of IDPs as described in this Report in its annual “Progress Reports” on Turkey starting in 2002 (Ayata and Bilgin, 2005: 29).

Reforms Undertaken to Address IDPs Situation: Improvements and Shortcomings


Under the impact of the above mentioned developments, there has been substantial legislative and institutional convergence in Turkey towards European standards, in particular after the 2002 general elections. Under its obligations stated in the National Programme for Adoption of the EU Acquis Communautaire and in consultation with the UN, Turkey redrafted its basic legislation through successive “harmonization legislation packages” (Council of Ministers 2003). It recognised the primacy of international and European law. It has aligned itself to a large extent with international conventions such as the complete abolition of the death penalty. The scope of fundamental freedoms enjoyed by Turkish citizens has been extended. Civil society has grown stronger (Eur. Commission Recommendation 2004).

In line with the recommendations of the UNSR, Turkey has also taken concrete steps to address the internal displacement. The state of emergency has been lifted. Cultural rights for the Kurds have started to be recognised. The most significative progress is made in the areas of the compensation, the socioeconomic sitation of IDPs and the setting up of a consultation process. 

Compensation of IDPs


A Law on Compensation for Losses Resulting from Terrorism and the Fight against Terrorism (Compensation Law) was adopted on 14 July 2004. Several shortcomings of the procedure established by the Compensation Law have been highlighted by international and domestic NGOs. These included the strictness of the conditions attached to eligibility for compensation, a heavy burden of proof on applicants to provide documentation, including property titles, that in many cases never existed, or the lack of legal support for applicants. Consequently, a new law has been enacted on 28 December 2005 amending several provisions of the Compensation Law. This Law lays down the principles and procedure for compensating damage sustained by persons as a result of terrorist acts or of measures taken by the authorities to combat terrorism. 


Furthermore, compensation commissions have been established to enable the authorities to determine the damage sustained by individuals and to make a friendly-settlement offer either in kind or in cash. Accordingly, compensation can be obtained not only for damage to property but also for deprivation of a wide range of economic activities, such as loss of income derived from agriculture, tree-felling or stockbreeding. The claimant may refuse the amount proposed by the compensation commission and seek a remedy in the ordinary courts (Icyer 2006: para. 76).

As of 31 January 2006, nearly 180,000 applications had been made to the 92 compensation commissions established in 79 provinces. Of these applications, some 16,000 had been concluded, 6,000 applications resulted in positive decisions for the payment of compensation (TESEV and Norwegian Refugee Council, 2006: 36).

In its recent Icyer judgment, the ECtHR stated that persons who have sustained damage in cases of denial of access to property, damage to their property can successfully claim compensation by using the remedy offered by the new Compensation Law. Thus, the remedy in question has been considered by the ECtHR as available not only in theory but also in practice, accessible and providing reasonable prospects of success (Icyer 2006: paras. 77 and 83). 


Following this test decision, the ECtHR is likely to declare inadmissible some 1,500 similar applications pending before it. A development which may no doubt be welcomed by the ECtHR which is faced with a tremendous workload. 

Measures taken to Address IDPs Current Social and Economic Situation


In addressing the IDP situation, Turkey prioritized the socioeconomic reconstruction of the depopulated region in the south-east. A developmental policy discourse has been adopted by the authorities due partly to their reluctance to recognize the ethnic dimension of the IDP-related issues. Ayata and Bilgin argue that the policy discourse is depoliticized since it disentangles the phenomenon of internal displacement from the Kurdish issue as a political problem and instead links it to a “technical” agenda of development (Ayata and Bilgin, 2005: 6). 


A strategy to alleviate regional disparities and increase cultural and social opportunities for all citizens has been adopted within the framework of the National Programme for the Adoption of the EU Acquis (Council of Ministers 2003). The South-Eastern Anatolia Project (GAP), which is a comprehensive development programme, financed projects concerning the return and resettlement of IDPs. The government had spent approximately 60 million euros for the GAP especially to improve the infrastructure in the region. According to Turkish authorities, 94,000 persons had returned to their settlement units between June 2000 and December 2003 (ECtHR, Dogan and others 2005). The government wanted to turn the resettlement of evacuated villages into an “opportunity” for rural development through the designing of “central villages”, “centers of attraction” or “village townships”. Centralised villages constructed within the framework of the “town-villages project” had allowed 4,000 IDPs to return to their region (PACE 2002: para. 58). This centralized settlement pattern has been criticized by some NGOs as being opposed to the traditional structure in the region of one large settlement (village) surrounded by smaller settlement units (hamlets). The rationale for the choice of centralized settlement by Turkish authorities would be not only cost-effectiveness of rural development by avoiding the resettlement of sprawling and low-density hamlets, but also the ease of provision of security (Ayata and Bilgin, 2005: 23).


A voluntary return and resettlement initiative has been launched in 1999 with the “Return to Village and Rehabilitation Project”. Within the frame of this project, a series of studies have been commissioned by the government in order to collect reliable data on the number of IDPs, on their current conditions and specific needs. A study on Migration and the Displaced Population in Turkey has been initiated by the Hacettepe University in December 2004. The commissioning of Hacettepe University has raised expectations that the findings would facilitate the development of government policy, international cooperation and possible future NGO projects (TESEV and Norwegian Refugee Council 2006: 12). With a view to complementing the Return Project and coordinating its implementation in accordance with the United Nations Guiding Principles on Internal Displacement, the government proposed recently the establishment of a new governmental body to develop policy on IDP return. In July 2005, the authorities issued a circular encouraging the relevant Governors’ offices to continue to ensure the return of IDPs, raise public awareness of the return scheme and collaborate effectively with NGOs.


The current conditions of IDPs in urban centers attracted less attention of Turkish authorities as well as of the international community. The majority of the IDP population in Turkey has been living in shantytowns of urban centres in south-eastern cities and western metropolises for more than a decade. IDPs received almost no official aid during the initial years of displacement, for resettlement in other areas. There were no programmes specifically addressing their conditions. They have had to face enormous problems such as endemic unemployment, abuse of child labour, lack of access to education and health care services, and almost no psychosocial care for adults and children. 


The Turkish Economic and Social Studies Foundation (TESEV) and Norwegian Refugee Council report released on May 2006 contains a comprehensive assessment of the urban IDPs situation. It is noted in this report that despite the lack of specific projects addressing the current conditions of the displaced, many IDPs have benefited from a number of nationwide programmes targeting the poorest segments of the Turkish population. One of these programmes is the “green card” which provides free health care and medication to the poor; one time only food, fuel, clothing, stationery and cash grants given by the local chapters of the Social Aid and Solidarity Fund; bi-monthly conditional cash transfers to families who keep their children in school and have their vaccinations done regularly (TESEV and Norwegian Refugee Council 2006: 29). In addition, pointing to the growing concern about the issue of child labour among displaced families, the report underlines that some social services have become available for IDP children working on the streets in metropolises in the past few years and their families have been enrolled in the above-mentioned conditional cash transfer programme. It nevertheless underlines these programmes came too late to meet IDPs’urgent needs and are not planned to be extended. The report also reiterates that urban IDPs continue to suffer from a host of interrelated problems, including poverty and joblessness; inadequate access to education for school-age children, use of child labour as a coping strategy, poor housing, and insufficient access to health and psychosocial care. It calls upon the government, UNDP and civil society organisations to cooperate in order to develop projects that specifically target the problems of urban IDPs. 
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Consultation and Cooperation Process


The insufficiency of the consultation with the displaced and the non-governmental organisations and lack of cooperation between the government and the international community were among the concerns expressed by the UNSR following his visit in Turkey. 


Significant progress was made in these topics. The government increasingly cooperates with domestic NGOs and the international organizations. In early 2004, government authorities met representatives of the UN, World Bank and EU to define a framework for collaboration (OSCE and Norwegian Refugee Council 2004). The World Bank is involved in various development projects targeting IDPs. Recently, the United Nations has actively provided consultation and guidance in the elaboration of a framework document for government policy on “Measures on the Issue of IDPs and the Return to Village and Rehabilitation Project in Turkey” and an agreement was signed between the government and the United Nations Development Programme (UNDP) titled “Support to the Development of an IDP Programme in Turkey”. Furthermore, civil society organizations play an increasing role to raise awareness of the situation of IDPs. Domestic NGOs such as the Human Rights Association (IHD), the Human Rights Foundation (TIHV), Association for Solidarity with the Oppressed (Mazlum-Der) and the Association for Solidarity with Migrants (Göç-Der) undertook a number of activities including compilation of surveys and data, organization of conferences and petitions brought to the parliament and government agencies (Ayata and Bilgin 2005: 18). 
Remaining Problems and Future Prospects 


Turkey’s policy response to IDPs has shifted in recent years from a total denial of the displacement to its recognition and regulation. This shift is to a great extent due to the specific position of Turkey as a party to a legally binding regional human rights protection mechanism and as a candidate country to the EU membership. The case of Turkey illustrates how the state sovereignty can be challenged by pressures from regional and international organizations (Çelik 2006:206). 


Internal displacement in Turkey is a problem rooted in political conflict. The attempts to regulate the consequences of this problem did not so far yield durable solutions. Despite remarkable progress achieved by Turkey in addressing the situation of IDPs, there still remain obstacles to the effective implementation of existing initiatives. With regard to the return and resettlement project, several factors hamper the return of IDPs including the continued economic underdevelopment of the south-east characterized by the absence of basic infrastructure, the lack of capital and limited employment opportunities. The security situation constitutes a strong disincentive to return. The level of violence has recently increased in the region since the resumption of violence by the PKK. Consequently, a number of security measures, such as road blocks and checkpoints, have been reinstated in some provinces of the South-east (Eur. Commission Report 2005). Although many landmines have already been removed, international NGOs estimate the total number be 900 000 units. No progress has been made in addressing the problem of village guards. Some 57,600 village guards were still on duty in 2005. The EU Commissioner responsible of the enlargement recently expressed concern about the unrest in the south-east. He considered that the spiral of violence jeopardises positive developments witnessed since emergency rule was lifted (Rehn 2006).


In addition, the situation of urban IDPs remains critical with many continuing to live in precarious conditions. The pressure of the international community has been so far concentrated on the return and resettlement to the detriment of urban IDPs. The government needs to take urgent measures encompassing economic, social, cultural, and psychological aspects of the problem in order to address the diversity of the needs, problems and aspirations of IDPs. 


Moreover, as the TESEV and Norwegian Refugee Council 2006 report argues, the armed conflict in the region has left a legacy of mistrust towards the state, which leads IDPs and civil society organisations to doubt the sincerity and longevity of the positive steps taken by the government. There is therefore need for rebuilding trust towards the state which cannot be limited to issues concerning the payment of reparation, return and reintegration, but should also include reconciliation (TESEV and Norwegian Refugee Council 2006: 11). The same has been reiterated by Mr. Walter Kälin, the UN Special Representative for the Human Rights of IDPs, who emphasized that remedies which states “owe to victims of human rights violations are not limited to ‘rehabilitation, restitution, compensation and repair’ but also include ‘satisfaction’ which includes an element of justice, such as full disclosure, apology, and, particularly, imposition of judicial and administrative sanctions on those responsible.” This argument has to be taken seriously by the government in its further efforts to address the internal displacement problem in Turkey.
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Forced Displacement and Identity Formation in the EU
Introduction


Forced displacement is a topical issue all around the developing countries. It is often seen as an inevitable consequence of development. Thus forced displacement and social problems associated with it are often represented almost like a “collateral damage” of modernisation, which, in turn, is seen as irrevocable solution for “ills” of so called Third World. It is only very seldom if ever that we discuss about forced displacement in the context of so called highly developed political communities, such as the European Union (EU). This is very unfortunate since forced displacement is tightly connected to the ways European societies are governed. Moreover, as I will argue below, forced displacement emerges in the EU context in a striking manner and lacks any policy of resettlement and rehabilitation – two elements that World Bank, for instance, regards as necessary accompaniments of any policy involving forced displacement.


Perhaps one reason why forced displacement is not seen as such a pressing problem in the EU countries is that once forced displacement takes place due to environmental disasters or some infrastructure development projects, it is thought to be governed in organised way following the procedures of good governance. While this arguably is a case, what remains unrecognised is that forced displacement of people is conducted also on other grounds than environmental disasters and development. Throughout history people have been forced to move for instance in order to secure a particular identity of the people or make-up of the population. As Bandita Sijapati observes, 

Movement of people from one place to another resulting largely because of religious and racial intolerance and violence is a phenomenon rooted in our history. Refugees, forced migrants and other categories of uprooted people, have been forced into exile and deported by authorities in an endeavour to ensure conformity and religious or cultural homogeneity. (Sijapati.)


In European context, it is commonplace to locate identity related forced displacement into Europe’s “peripheries”, such as Balkan region. But the EU itself is in fact a significant generator of forced displacement. This is not only because the EU countries has played a central role in restructuring world economy which has put people on the move (Pellerin 1997), but it is also a case in much more immediate sense. Every year about 350.000 people are deported from the EU (Düvell 2003). If by a term displaced person we want to refer to one who is forced to leave a place in which he or she has settled in, it does not make entirely sense to consider all deportees as victims of forced displacement. However, it is important to see how forced deportations are now an everyday feature of “the European Union as an area of freedom, security and justice” (hereafter “the Area”) and it is also targeted at people who has been living in one or another EU country for years. An example for this is a fairly recent decision of Dutch Parliament to deport nearly 30.000 “failed” asylum seekers among which many had settled into Dutch society during the years of their stay.


Deportation as a practice of governing has generated some scholarly interest (e.g. Walters 2002). If we truly consider forced displacement being an important ethical concern, we must analyse systematically the very practices by which displacement becomes produced. Deportation is one such practice and it is particularly interesting insofar as it has been closely related to the process of identity formation in various locations throughout history. The contemporary EU is not an exception. What follows below is an analysis of how the issue of forced deportation as a form of forced displacement is underwritten in the process of identity formation in the EU. The analysis is meant to be a critical legal philosophy, and hence it is limited in those terms. 

Deportation and the “Problem” of Illegal Immigration


After he was put under deportation order by British authorities, Mustafa Kadir, a failed Iraqi asylum-seeker, went on hunger strike and refused to be sent back to his country of origin because fearing a “certain death” (The Times 2005). Why is it that British authorities claim to be obliged to deport him? The Home Office answer is indeed a diluted one: “It is important for the integrity of our asylum system that any individual who is found not to be in need of international protection should be expected to leave Britain” (ibid.).


During the last two decades or so the common European immigration and asylum policies have been in the making. It has been maintained that for the EU as whole it is crucial to develop a common policy of deportation. In one of the central policy documents we find again an ambiguous reasoning for why deportation constitutes an important part of Union’s overall migration strategy: 
The credibility and integrity of the legal immigration and asylum policies are at stake unless there is a Community return policy on illegal residents. Moreover, all efforts to fight illegal immigration are questionable, if those who manage to overcome these measures succeed finally to maintain their illegal residence. (European Commission 2003, 8.)


The technical expressions such as “integrity of the system” cover the inherent discrimination that is embedded in the very “system” as such: some people are allowed to enter whereas some people are aimed to be kept out from the Area; or some people are forced to leave whereas some people are permitted to stay within the Area. Thus deportation is a technique that is part of a system, which, in turn, is meant to control who is allowed to enter and stay within the Area. As a technique of governing deportation makes sense only in together with some other techniques which constitute a system of territorial control. Here visa policy and passport control are obvious examples of such techniques by which relevant authorities aim to filter “eligible” people from “ineligible” ones.


At stake in the practice of control of territory is more than control of the membership in a political community. In addition to exclusion from a political community at issue in the practice of deportation is exclusion from a particular territory. In legal political communities based on “rule of law”, such as modern states, the practice of territorial exclusions becomes conceivable only against certain figures that embody an illegitimate status. In contemporary vocabulary “illegal alien” or “illegal immigrant” is such a figure. It is only by virtue of this figure that territorial exclusions can take place.


In so far as in the context of the European integration process immigration and asylum are fairly recent policy issues, it is of course a case that in this same context the figure of illegal immigrant is of recent origin. Nevertheless, the large-scale obsession of the EU with the “fight against illegal immigration”1 makes it evident that illegal immigrant has become now an important figure at the supranational level of the EU. By no means is this to say that the obsession of controlling borders, for example, is something new to European states in general. Indeed not. But it means that the problem of illegal immigration is rendered now a common European (i.e. the EU) problem; the problem has become “Europeanized”. In summary, then, it is not the case that Europeanization of the problem of illegal immigration has constituted illegal immigrant as something new and previously unknown to Europe.2 Rather, the upshot of Europeanization is that the phenomenon of illegal immigration can now be known about and acted upon at the supranational level of Europe or the European Union.


It is quite important to understand how the figure of illegal immigrant entered into the European Union stage at the first place. Though in the scope of this paper it is impossible to present thoroughly a complex evolution of the Common EU Immigration and Asylum, it is still necessary to mention few crucial aspects of it.


First of all, in many respects European integration at large has been an innovative and even a radical project. In fact, European integration was originally a radical security project. The main objective was not, however, to strengthen Europe against the perceived military threat of the Soviet Union, for example. As Ole Wæver (1996) has argued, in Europe’s own self-understanding the main threat image was actually the possible return to Europe’s own past that had been characterised by violent nationalism and disastrous total wars. The approach here was to bring into being mechanisms for supranational governing which would take its primary objective the administration of economic and social processes at the level of Europe as a whole (Barry 1993; Walters & Haahr 2005). It was hoped that if various economic and social processes are to be managed in an effective and optimal manner, the European integration would result in production of prosperity and welfare for Europe as a whole. As a consequence, European states would become tightly interdependent in positive sense and recourse to violent conflict superbly unattractive alternative. In terms of policy, it became commonly established that once European states start a thorough co-operation in one domain, the thrust for co-operation “spills over” to other domains too – more or less automatically and inevitably. Ultimately, then, Europe would become a space of activity in which such things as capital, goods, services and labour would move freely without obstacle and hence, it has been maintained, Europe would amount to a stable and prosperous place for its subjects. Moreover, since free movement of labour and services would practically be tantamount to free movement of people, the case for inevitable need for some kind of European citizenship started to be raised by several commentators and practitioners (cf. Wihtol de Wenden 1999). Thus, there truly was something radical in European integration project insofar as it involved ideas of how to imagine and bring into being novel form of political community for Europe which is inclusive and hence less prone to violence. This leads us to the next point.


Secondly, despite the radical idea of transfiguring Europe into a sort of inclusive political community, the project of European integration has been dependent on exclusionary tendencies of defining who cannot belong to Europe and enjoy the public goods provided by the EU. The obvious example is the so called Turkey question which is often posed in terms of European identity. The question then would go whether Turkey is “European” enough to be part of the EU. But more to the point of this paper, the question such as who is entitled to free movement within the territorial confines of the Union became enormously topical in some circles as the European integration evolved. It is here that the problem of illegal immigrant was possible to be posed at the supranational level of the EU.


In about mid-1980s it became increasingly probable that member states of the European Community (EC which later became the EU) will take important steps towards de facto internal market and hence open the internal borders for capital, goods and labour. This had notable “spill-over” effects. The officials in charge of so called law and order or internal security matters found new impetus in the moment of coming into being of European single market. In these circles, the materialization of borderless internal market was not represented merely a positive matter. Rather, it was argued to pose a new set of risks for internal security of member states inasmuch as the traditional kind of a border control was supposed to wither away (see Huysmans 2004). This was exactly the dominant discourse in the outcomes of several internal security officials’ exclusive “clubs”, such as Schengen “laboratory” and adhoc immigration group, which gathered behind closed doors and hence beyond democratic control of the citizens of the member states. Simply put, the problem was represented in a following way: what will happen to one’s ability to control after one of the main techniques of surveillance (i.e. the border) becomes non-existent between member states? The solution for this perceived problem was that the alleged internal security deficit coming along with abolition of internal borders must be compensated by strengthening control by external borders and even beyond. The consequences of the security officials’ European meetings have been significant and far-reaching. Up to date, rather than having such thing as protection of refugees as its overwhelming concern, the Common Immigration and Asylum Policy became shaped along the lines suggested by internal security people. “Migration management in the EU context”, as Virginie Guiraudon among others has pointed out,

is focused on preventing unwanted migration through visa policy and carrier sanctions, the establishment of buffer zones on the east of Europe, the constitution of a database of inadmissible aliens (the Schengen Information System) and of asylum-seekers’ fingerprints (EURODAC). European asylum policies aim at preventing migration with accelerated procedures for examining asylum requests, a common definition of a refugee, the notion of ‘safe third country’ and the 1990 Dublin Convention which organized a system to determine which contracting party is responsible for examining an asylum request. (Guiraudon 2003, 265-266).


Rather than being a response to really existing security problem of illegal immigration, we should approach the EU obsession with illegal immigration as a discourse whereby certain actors aim to legitimate the adoption of various measures of territorial control. Thus, the imagined figure of illegal immigrant is of crucial importance at the European Union level just because it has made possible the coming into being of control-oriented Common Immigration and Asylum Policy. It is important to remember here that “illegal immigrant” never exists per se.3 It is an outcome of certain rules that regulate aliens’ entry into and presence in the particular territory. In as much as illegal immigration is not any natural phenomenon, it takes place only by virtue of those mechanisms that produce illegality upon certain kinds of individuals. It is here that the question of discrimination embedded in mechanisms of control suggests itself. Within the EU, Pakistani citizens, just to give an example, are much more disposed to become defined as “illegals” and hence susceptible to deportation or rejection by the border than citizens of Australia. This is so simply because Pakistan belongs to the list of countries whose citizens are required a visa when entering the EU whereas Australians are not (see also Cholewinski 2002). 


Against this background, the EU obsession with illegal aliens/immigrants indicates a thrust towards keeping territory “clean” from certain elements of population. In this endeavour such mechanism as visa policy functions as an instrument of control by which authorities can profile potential incomers and regulate entry into the territory (Bigo and Guild 2005). Deportation, in turn, functions as a technique by which individuals with a “wrong” profile can be removed from the territory. Hence, a legal political community of rights and benefits, such as the EU, is not only concerned with who belongs to it or who does not. It is also concerned with excluding territorially. 


If the obsession with illegal immigrants indicates thrust towards keeping territory clean, it also indicates that territory is not just a piece of land; beside with its obvious geographical dimension, territory has its particular normative dimension to the extent that a presence of a person within a particular territory could be deemed along the lines of legality/illegality (Lindahl 2004). If techniques of territorial control such as deportation presuppose a notion of illegal immigrant/alien, then the practice of production of “illegality” is coeval with the practice of, what I call, normativisation of territory. Hence, in the context of the EU, the following question becomes of significant analytical interest: How the territory of the EU is invested with the particular normative content so as that a sovereign “right” to include and exclude becomes practicable? In order to explore this question, we must take now a little theoretical detour.

Law, Community, and Territory


It can be suggested that the “normativisation” of territory is a condition for any legal- political community: legal community cannot come into being unless it does a claim to a territorial unity.4 Let us start with unpacking first this argument that legal political community is perforce bounded in space.


In an interesting article based largely on philosophy of Hannah Arendt, Hans Lindahl, a legal philosopher makes an important point that for a legal political community territory never appears only as piece of land (Lindahl 2004). Above all, it is a common place shared by legal members and residents of a community. Hence territory is conceived as a place in which certain commonalities can become realisable. Furthermore, claims to commonalities play an important role in organising the social relationships within the particular community. For Hannah Arendt these relationships function further as a medium by which a sense of common place can become constructed: “kinds of relationships, based on a common language, religion, a common history, customs, and laws…constitute the space wherein the different members of a group relate to and have intercourse with each other” (Arendt 1963, 263).


This is not to say that these common things are pre-given, unalterable or inevitably exclusionary. Indeed, commonalities are always politically constructed. The point here is just to emphasise two things. Firstly, community is imaginable only by reference to certain commonalities. Only by a claim to something common it is possible to come into terms with what it means to be inside and outside of a community. The second conclusion derives from the first: legal community arises once certain commonalities are given a legal expression. Thus law presents certain commonalities as legally protected common values. This leap from the notion of commonalities to common values is justified on the grounds that once law stands up for defending something it claims to be common, it inevitably presents this defending of “something” as being valuable from the common point of view. But what does it take to give a legal protection for selection of values? This question cannot be answered unless we first contemplate what it takes to make a common value as realisable. Arendt’s discussion of “freedom” is a good starting point: 

Freedom, where it existed as a tangible reality, has always been spatially limited. This is especially clear for the greatest and most elementary of all negative liberties, the freedom of movement; the borders of national territory or the walls of the city-state comprehended and protected a space in which men could move freely . . . What is true for freedom of movement is, to a large extent, valid for freedom in general. (Arendt quoted in Lindahl 2004.)


In other words, whichever way we understand freedom, whether we like to define it negatively as a freedom from restrictions, or positively as freedom to belong to a political community, which for Arendt is a condition for equality, it can only become realisable within a certain place. Freedom must be produced, and its production must accompany a production of a bounded space. Arendt’s recourse to status of stateless people is illustrative in this context. Insofar as the primary condition for realisation of any human rights is that a person belongs to a political community, a stateless person become politically and legally death to the extent that it is out of place. Thus his or her voice is unheard and acts invisible: “The fundamental deprivation of human rights is manifested first and above all in the deprivation of a place in the world which makes opinion significant and actions effective.” (Arendt 1950, 296. Emphasis MM). Though physically in a place, stateless person is at the same time doomed into a non-place in which freedom is perennially unrealisable.


What is true for boundedness of freedom is true for boundedness of other values too, such as “security” and “justice”. Lindahl (2004) suggests that collective attempt of the EU to create “the area of freedom, security and justice” is indeed an attempt to produce a space for certain values becoming realisable. He points out that the creation of the Area can be conceived as a constitutive moment by which the EU closes off a space into territory, into place of its “own”. Interestingly from the point of view of this paper, the issues of immigration and asylum amount to fundamental components in those policy documents, such as the Treaty establishing the European Union (so called Amsterdam Treaty) explicating what the Area and security within it are about.


Lindahl sketches out how and why creation of the Area is to be interpreted as an act of by which the EU closes itself off into a legal community. Consider, for instance, the passage from the Treaty establishing European Union that says that European Union bounds member states “to facilitate the free movement of persons, while ensuring the safety and security of their peoples, by establishing an area of freedom, security and justice”. What is so interesting in this Treaty is that legal power closes off a space into the territory – into the Area that is common place of the EU. For our purposes it is important to see how the constitution of a legal political community involves a “normativisation” of a territory: in a moment of constitution legal power gives an expression to territory. It claims to protect a selection of values within a certain space, within the Area in case of the EU.


Remember now Arendt’s contention that all sorts of commonalities play fundamental role in constituting socio-political space. Indeed, in the case of the EU, the self-closure of the EU into a political legal community is justified by referring to certain commonalities. In order to demonstrate this, we cite a Commission Communication clarifying what “the Area” is: 
The concept [of an area of freedom, security and justice] enshrines at European Union level the essence of what we derive from our democratic traditions and what we understand by the rule of law. The common values underlying the objective of an area of freedom, security and justice are indeed longstanding principles of the modern democracies of the European Union. (European Commission 1998. Emphasis MM.)


Thus freedom, security and justice are selected as legally protected values on the basis that they are held to be common values shared by all member states. Once the EU “offers” its citizens (and legal residents) the Area it means that the EU forged a place in which the triad of values becomes realisable. It is insisted that, for example, freedom to be realised at all, “an area” must be secured in which the citizens of the member states can live “in a law-abiding environment [i.e. justice]…with the knowledge that public authorities are using everything in their individual and collective power . . . to combat and contain [i.e. security] those who seek to deny or abuse that freedom” (European Commission 1998). Against what the EU protects these values? The answer hinges at the above quotation: against “freedom-abusers”, for example; against some people, that is.

Forced Displacement and European Identity


So far so good as there is nothing extraordinarily surprising here: law protects the legal subjects of a political community, for example, against the convicted law-breakers by penalising or imprisoning etc. However, with the Amsterdam Treaty the EU has set itself a task to protect freedom, security and justice by means of border control and in the field of asylum and immigration, including the practice of forced deportation: 

The Union shall set itself [the objective]…to maintain and develop the Union as an area of freedom, security and justice, in which the free movements of persons is assured in conjunction with appropriate measures with respect to external border controls, asylum, immigration and the prevention and combating of crime. (Official Journal 2002.)


Thus the foundational documents of the EU maintain that the values of freedom, security and justice are endangered by international migration. Thus what happens here is that law constitutes immigrants into potential “freedom-abusers” whose influx will risks freedom, security and justice as becoming a “tangible reality” within the Area. Of course, there is no clear cut criterion on how to measure who is a potential “freedom abuser” and eligible to enter the EU territory. As studies on the common EU (Schengen) visa policy indicates (Bigo and Guild 2005), the decisions concerning who is allowed to enter the EU territory are based on – not very sophisticated – technique of profiling. An unemployed, economically poor applicant from so called Third World countries, for example, is profiled into a risk and hence his or her legal entry into the EU is near impossible.


The point here is that at issue in territorial control of the EU is granting or prohibiting a border-crossing of a person into the Area. There are certain legally founded rules that are meant to govern the decision-making of authorities concerning allowing or denying the access of foreigners into the Area. The role of law here is to “emplace” human behaviour: it tells where an individual ought to be; whether she or he should be “inside” or “outside” of the Area. It is only when there is a legal place in place that the law can organise human behaviour in accordance with the values chosen as being worth of legal protection. This to say, as Lindahl (2004) neatly puts it, “legal power can only emplace persons by claiming to be itself emplaced”. But the puzzle here is that how in earth it can happen that legal power becomes emplaced at the first place. The foregoing analysis suggested that legal power in case of the EU has been emplaced on the basis of common values that the peoples of Europe are sharing. This account ends up being disturbingly circular: the peoples of Europe have contracted to close themselves off into a single legal community with a common territory (the Area) after having contracted that they are sharing something common (cf. van Roermund 2003). In other words, this kind of social contract standpoint must assume as if the unity that becomes into being by the self-constitution of a legal community was already there. We should not assume that that a sociological unity of some sort would be non-existent before legal community. The unity of European identity, however, is a political construction; it must always be put politically into place (literally and metaphorically) in order that it can organise social relations. As van Roermund puts it:

This process of setting the self of a first-person plural [i.e. we] is at the bottom of politics. To exercise (any form of) power with an appeal to a first-person plural that is for itself a unity (under construction) is to exercise political power. It always cuts across an infinite number of ‘people’. It installs a difference between ‘the population’ (people who happen to be live in each other’s neighbourhood) and ‘the people’ (people uniting under a common identity)… (van Roermund 2003, 248).


Since a common unified identity is always a contingent political construction, there is nothing else above or beyond the legal community that would attests its foundations than the very act by which a legal community is constituted. Thus the moment of the act upon which legal community closes itself off is itself extra-legal; it is beyond the scope of legal order and hence unfounded. This “unfounded” founding political moment is, at least for a flashing moment, then, characterised with absolute violence: “Where violence rules absolutely, not only laws…but everything and everybody must fall silent.” (Arendt 1963, 9). Here, one may recognise reasoning close to a notorious German thinker Carl Schmitt who once argued that constitution of socio-political order of every political community is always built upon a primordial act of land appropriation: “all subsequent regulations…are either a continuation of the original basis or a disintegration of and departure from the constitutive act of land appropriation…” (Schmitt quited in Lindahl 2005). For Schmitt, a one time Fascist thinker, a “nation” was still a kind of really existing primordial unity which provided a basis for primordial act of “violent land appropriation” and a self-closure of a legal community. 


Fortunately, we mustn’t follow Schmitt all the way down once we subscribe into view that there is no primordial unity of identity but it is always a political construction. I think we have already insinuated this possibility when noting that the unity which becomes constituted in the very moment of self-constitution of a community presupposes a pre-existent unity. In this sense the moment of appropriating the land appears in fact to be also a moment of re-taking it, as Hans Lindahl so brilliantly has demonstrated (Lindalhl 2004b). The territory the EU claims to be its own place is something that it claims naturally belonging to it by virtue that it was a common place by virtue a shared values. What has existed for a long prior to the constitutional moment in space and in time – according to founding legal documents – are peoples of “Europe” that are united by virtue of the shared values and traditions. The EU claims to give a legal expression for an aged old spatio-temporal unity of European peoples. This was neatly articulated in the draft Constitution for the EU which, however, it seems, would not become into existence at least for some time: 

The Union is founded on the values of respect for human dignity, liberty, democracy, equality, the rule of law and respect for human rights. These values are common to the Member States in a society of pluralism, tolerance, justice, solidarity and non-discrimination. (Draft Constitution).

According to Union’s self-image, the self-closure of the EU, and all the inclusions and exclusions it gives rise to, have already been determined at some non-specified point at the dawn history when “Europe” appeared as a distinguished place by virtue of the presence of primordial European identity based on common values and traditions. Seeing from this perspective, then, EU’s claim to territorial unity in terms of “freedom, security and justice” is made on the grounds that the EU was already a common place. Hence the EU “appropriates the land”, and for that matter appropriates a “right” to include and exclude, by appealing to some prior moment of inclusion and exclusion, which, in turn, dates back to the allegedly original cut that separated “Europe” from rest of the world and thus gave rise to the unity of European identity (Lindahl 200a).


The unity of European identity is certainly a political construction; it is something that neither the authorities of the EU nor anyone else has a direct access to (Lindahl 2004). The unity of European identity is represented by the area of freedom, security and justice to the extent that the Area is built upon it. European identity is a spatio-temporal continuity only in representation. Once European identity is radicalised in this way, we can see that there is no primordial European identity which would give any transcendental “right” for the EU to include and exclude.


Let us finally return to forced deportation as a form of forced displacement. Each forced deportation case, like each border crossing and each visa or residence permit application, involves a decision of an individual legal authority. Since there is no primordial unity of European identity, these decisions are neither informed by nor stemming from any authentic European identity. Rather, these decisions are performances of European identity that reconstitute, more or less violently, the EU as a legal community. Each decisions on forced deportation then establishes what it takes to be inside of community of, for example, “freedom”, “security” and “justice” and what it takes to be outside of it. Ultimately, then, the issue of forced displacement is underwritten in very strong way in the process of identity formation of the EU. As a result, for some people the area of freedom security and justice appears as “an area of servitude, insecurity and injustice” (Lindahl 2004). 


What this little seemingly cynical essay of mine hopefully illuminates is, however, that since there is nothing primordial in European identity, it should be perfectly possible to play out the European identity less exclusive and less violent way. Europe is not one, but many. It does not appear any determined way and hence it is perfectly possible to perform the European identity other ways than displacing people forcibly by means of deportations or inhabiting then within an area of insecurity and injustice.

Notes

1. On policy design of “fight against illegal immigration” see e.g. European Commission (2000, 2001 and 2003.

2. Recommendable analyses on Europeanization of the issues of immigration and 
asylum are Guiraudon (2000 and 2003), Huysmans (2000), Lavenex (2001) 
and Stetter 2000.

3.  Notice also that in the context European Law illegal immigrant is not a legal 
concept. In an important commentary, Elspeth Guild has shown that on 
the basis of European Law one cannot establish a priori who illegal 
immigrants are. Neither clandestine entry, uncertified residence nor informal work – each individually or altogether – constitutes inevitably 
illegality of an immigrant.  Immigrant illegality becomes certain only “when 
he or she comes in contact with a state authority which categorises him or 
her as such” (Guild 2004).

4. Notice that there is nothing such to draw from current discussion that a bounded territory would be a precondition for community sui generis.
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By Markus Mervola, Department of Politics & International Relations, University of Tampere
Strengthening Protection of The IDPs

UN Secretary-General Kofi Annan drew attention to “the growing problem of internally displaced persons” (IDPs) in his 2005 report on UN reform, In Larger Freedom.1 Unlike refugees; IDPs do not cross international borders and thus have no well established system of international assistance or protection. IDPs, Annan wrote, “often fall into the cracks between different humanitarian bodies.”2 Despite this acknowledgement of the predicament of IDPs, nowhere in the 2005 UN World Summit document, adopted by heads of government in September, does it spell out how to improve the UN’s ability to address the plight of the twenty to twenty-five million people uprooted within their own countries by violence, ethnic strife, and civil war.3 UN reform must encourage greater national and international involvement with IDPs by promoting the Guiding Principles on Internal Displacement, giving the UN High Commissioner for Refugees (UNHCR) a broader role with IDPs, and strengthening institutional and military arrangements to defend the physical safety of IDPs. 


The millions of people caught in the midst of violent conflict without the basic necessities of life present a political and strategic concern, not to mention a profound humanitarian and human rights problem, requiring international action. Conflict and massive displacement can disrupt stability, turn countries into breeding grounds for lawlessness and terrorism, and undermine regional and international security. Whether in the Great Lakes region of Africa, the Horn of Africa, West Africa, or the Balkans, conflict and displacement have spilled over borders, overwhelming neighboring countries with large numbers of refugees and even igniting regional wars. Unless addressed, situations of displacement can create political and economic turmoil in entire regions.4

The need to design a more predictable and effective international system for “internal refugees” is critical because the overall international humanitarian response system is a thoroughly inequitable one. UNHCR attends to the needs of the world’s 9.2 million refugees, and a dedicated international treaty, the 1951 Convention Relating to the Status of Refugees, sets forth their rights. In contrast, no organization has a global mandate to protect and assist the much larger number of IDPs, who are in far more desperate straits, when their own governments fail to do so. IDPs may be uprooted for the same reasons as refugees, but they receive markedly less international protection or assistance in most emergencies and, in some cases, they receive no help at all. Sixty years after the Holocaust, it is time for the UN to act on the ideals upon which it was founded and to stop distancing itself from—or implementing half hearted responses to—situations in which millions of people are forced from their homes by civil wars, deliberate governmental policies of ethnic cleansing, crimes against humanity, or even genocide. In his report on UN reform, Annan aptly affirmed that “the responsibility to protect” must shift to the international community when national authorities fail to provide for the welfare and security of their citizens.5 Sovereignty, he wrote, cannot be allowed to serve as a barrier when the lives of millions of men, women, and children are at risk. The World Summit document also adopted the concept of necessary UN protection, though only on a case-bycase basis.6 The current period of UN reform offers an opportune time to strengthen the international response to situations of internal displacement and develop an international system that better protects people uprooted in their own countries.

Strengthening the Legal Framework 


As a first step, the international community must reinforce the legal framework for the protection of IDPs. Eventually that might mean developing a legally binding instrument on the model of the Refugee Convention, but what is more urgently needed is the strengthening of the international usage of the Guiding Principles on Internal Displacement, the first international standards for IDPs.7 Introduced into the UN Commission on Human Rights in 1998 by Francis M. Deng, the Representative of the Secretary-General on Internally Displaced Persons, the Principles set forth the rights of IDPs and the obligations of governments, insurgent groups, and other actors to protect and aid them prior to and during displacement as well as during return and reintegration. These Principles comprise a minimum international standard for the treatment of IDPs, and apply to those uprooted by conflict and persecution as well as those displaced by natural disasters.8 


The experts who drafted the Principles deliberately chose not to propose a treaty to deal with the IDP issue. First, there was no governmental support for the development of a legally binding treaty on a subject as sensitive as internal displacement. Second, treaty making could take years, perhaps even decades, delaying implementation of urgently needed standards to address the situation of the millions of internally displaced people caught up in ongoing emergencies. Third, sufficient humanitarian and human rights law already existed to make it possible to bring together in one document the provisions dispersed in a large number of instruments and tailor them to the needs of the internally displaced. Some argue that with a treaty, states could be held more accountable, but this view overlooks the dangers that exist in moving too hastily to develop one. There is no guarantee that the affected states would ratify the instrument or observe its provisions. The process could become a pretext for watering down accepted provisions of international human rights and humanitarian law. There are a number of governments, including the current U.S. administration, which would like nothing better than to rewrite the Geneva Conventions and other provisions of international law to make them less forceful. Difficulties in the treaty making process have led Walter Kalin, the current Representative of the Secretary-General, to advise that until such time as the international community is ready to adopt a binding instrument that “accords with the protection level set forth in the Guiding Principles,” the most promising approach remains expanding the usage of the Principles.9 Once a sufficient number of states have developed national laws and policies, a binding instrument could follow.


The Principles have proven to be an effective means for aiding IDPs. Over the past eight years, they have gained substantial standing and authority. Resolutions of both the Commission on Human Rights and the General Assembly refer to them as “an important tool” and a “standard” for dealing with situations of internal displacement.10 The World Summit document recognizes them as  “an important international framework for the protection of IDPs,” while regional intergovernmental bodies in Europe, the Americas, and Africa use them as a monitoring tool for measuring conditions on the ground. UN agencies and non-governmental organizations (NGOs) have translated the Principles into more than forty languages and provide training in them, while local groups around the world use them as an advocacy tool on behalf of IDPs.11 Most significantly, a growing number of governments are basing laws and policies on the Principles, which make them enforceable at the domestic level. In 2001 the government of Angola based its law concerning the resettlement of the internally displaced on the provisions in the Guiding Principles; in 2004 the government of Peru adopted a law based on the Principles that provides material benefits to IDPs. Similarly, in Colombia the government announced more aid to IDPs in response to a Constitutional Court decision based on the Guiding Principles, while the government of Georgia brought its laws on voting rights into line with them. In Burundi, Liberia, the Philippines, Sri Lanka, and Uganda, governments have based their national policies on the Principles, with gains reported for IDPs.12 To strengthen the standing of the Guiding Principles, Kalin is developing a manual for lawmakers to explain how to adapt them to domestic law. Meanwhile, the Secretary-General’s reform report supports this initiative by urging member states to promote the adoption of the Guiding Principles “through national legislation.”13 Although the World Summit document does not include a specific call for national laws and policies, the integration of the Principles into the national legal and political landscape of nations with acute IDP problems will be a critical step toward building greater national responsibility toward IDPs. Developments at the regional level could also reinforce national action. The African Union is in the process of drafting a legally binding instrument on internal displacement based on the Guiding Principles while the Council of Europe is exploring ways to strengthen the Principles’ implementation.14 Both initiatives should serve to bolster the legal basis of the Principles, expand their standing and usage, and translate into steps on the ground to improve conditions for IDPs.

Creating Predictable Institutional Arrangements


Expanding UNHCR’s mandate to take on greater IDP protection obligations would be the most effective next step in improving the institutional arrangements for IDPs. UNHCR’s long experience with refugees makes it an obvious candidate for assuming a leadership role in situations where persecution and conflict also produce IDPs. Even if it does not take on all the millions displaced by natural disasters or development projects, it could assume a leading role in helping those uprooted by conflict and human rights violations.


Indeed, UNHCR is already engaged with protecting and assisting some five million IDPs, one-fifth of the world’s total.  


Many prominent voices over the years have called for the enlargement of UNHCR’s mandate to include IDPs, but the idea has always triggered strenuous objections from other UN agencies unwilling to yield jurisdiction or resources to the refugee agency. More recently, however, opinion has begun to shift as it has been recognized that the “collaborative approach” is insufficient.  Under the current system, many different UN agencies on the ground are supposed to share the responsibility for protecting IDPs. UNHCR, the UN Children’s Fund (UNICEF), the World Food Program (WFP), the World Health Organization, the UN Development Program (UNDP), the Office of the High Commissioner for Human Rights (OHCHR), the International Organization for Migration, and a myriad of NGOs are expected to work together to meet the assistance, protection, reintegration, and development needs of the internally displaced. Their activities are coordinated by the Emergency Relief Coordinator at headquarters and by Resident/Humanitarian Coordinators in the field.


Nearly every UN and independent evaluation has found the collaborative approach deficient when it comes to IDPs.15 To begin with, there is no real locus of responsibility in the field for assisting and protecting IDPs. As former U.S. Ambassador to the UN Richard Holbrooke aptly quipped, “Co-heads are no heads.”16 There is also no predictability of action, as the different agencies are free to pick and choose the situations in which they wish to become involved on the basis of their respective mandates, resources, and interests. In every new emergency, no one knows for sure which agency or combination thereof will become involved. Whereas most rushed to South Asia to help those displaced by the tsunami, only limited international engagement is to be found in northern Uganda where tens of thousands of children flee every night to cities and villages to escape abduction and maiming by rebels. Nor does the Emergency Relief Coordinator have the authority to tell the powerful, billion-dollar operational organizations what to do. In Darfur, UNHCR declined to take on the management of IDP camps, while in Uganda, despite the coordinator’s pleas, UNICEF took until 2005 to deploy a mere three additional child protection officers. The agencies support coordination in theory, but no one likes to be “coordinated” in practice.


In response to these widely publicized deficiencies, the Emergency Relief Coordinator’s office in mid-2005 came up with a “sectoral” approach, under which the different agencies would be expected to carve out areas of responsibility based on their expertise and carry them out on a regular basis in emergencies. This approach, set to begin January 2006, was approved in September by the UN’s Inter-Agency Standing Committee (IASC), composed of the heads of the major relief and development agencies, the Red Cross, and NGOs. UNHCR agreed to assume the lead for the protection of IDPs, the management of IDP camps, and emergency shelter for IDPs, a substantial enlargement of its role, and more encompassing than that of other agencies assigned to water and sanitation, nutrition, and early recovery.


Unfortunately, it appears that UNHCR will have to assume its new role with clipped wings. Annan’s reform report makes abundantly clear that the collaborative system will not be replaced; rather the onus of responsibility for IDPs will remain “under the global leadership of my Emergency Relief Coordinator.”17 This will require UNHCR to navigate a cumbersome, collaborative system, reporting to Resident/Humanitarian Coordinators who in turn may have to report to special representatives of the Secretary-General. There will also be bureaucratic resistance to overcome. According to a UN Office for the Coordination of Humanitarian Affairs/Brookings study, the “majority” of coordinators in the field are reluctant to support protection activities or “to advocate for the rights of the displaced in an effective and assertive manner.”18 Many of them view protection as “political” and likely to undermine the provision of humanitarian relief or even lead to their expulsion from the country.


There will be other hurdles as well. Donors will need to be persuaded to provide increased resources for a greater UNHCR presence in the field. Right now UNHCR is engaged with only 1.1 million of the 12 to 13 million IDPs in Africa, the continent most ravaged by conflict and displacement. UNHCR will also need to bring the “refugee movement” on board. Some staffers joined by outside refugee advocates, dubbed “the fundamentalists,” have opposed most if not all UNHCR involvement with IDPs, on the grounds that the task would overwhelm the agency and undermine its core mandate of providing asylum for refugees. At the same time UNHCR’s leadership has become keenly aware that the agency risks becoming irrelevant to today’s humanitarian emergencies if it ignores IDPs, who often outnumber refugees ten to one. Recently senior staff have begun to speak of a “predisposition” to help IDPs, while High Commissioner Antonio Guterres has clearly affirmed, “I don’t believe we at UNHCR can stay away from the problem.”19

If UNHCR actually begins to assume a lead on the ground with the internally displaced, it will be a welcome first step toward formulating an international response for IDPs, as predictable as the current one for refugees. Although each group of forced migrants has a separate legal regime—one being outside its country of origin and the other inside—operationally “it is neither ethical nor practical to distinguish between human beings because of a border they may or may not have crossed.”20 However, it remains to be seen whether other agencies will actually cede to UNHCR the leadership role the IASC has given it. In the case of refugees, where UNHCR is the undisputed agency, the WFP, UNDP, and NGO “implementing partners” regularly assist it. But when it comes to IDPs, the collaborative approach is still the overarching framework, which means that other agencies will need to recognize UNHCR’s lead and reinforce it with their support. As Kalin has observed, “close cooperation between the different agencies and actors will be necessary” to ensure full protection of IDPs.21 But UNHCR will also have to assert its leadership role with the other agencies; otherwise, overemphasis on collaboration will lead to delayed and weak decision making, undermining protection.

Overcoming the Protection Gap

Providing food, medicine, and shelter to internally displaced persons, while ignoring violent abuse, has led to the tragic description of the victims as the “well-fed dead.” The expression may have originated in Bosnia in the 1990s, but it also applies to Darfur where there are more than 11,000 humanitarian workers on the ground, but fewer than one hundred with protection responsibilities.22

What is needed is a comprehensive approach that integrates protection with assistance and includes steps to defend the physical safety and rights of IDPs. This could include setting up early warning systems; insisting upon access to IDPs; deploying staff among threatened communities; developing strategies to protect women and children from rape and abduction; arranging relocations and evacuations; advocating for the protection of the displaced with governments and insurgent groups; and accompanying IDPs home to ensure their safety. Only two international agencies, the International Committee of the Red Cross (ICRC) and UNHCR have the skills and experience to undertake a full range of protection activities for IDPs, and there are limits even to what these two agencies can accomplish. The ICRC does not generally become involved in situations of violence below the threshold of armed conflict and usually leaves when the conflict is over, and UNHCR’s involvement with IDPs has been limited by its refugee mandate. Now that UNHCR has agreed to assume a lead role in protecting IDPs, it should expand its partnerships with other agencies. In particular, OHCHR and UNICEF, which largely absent them from protection work, should be called upon to play active roles.


NGOs should also be encouraged to provide protection by following the example of the International Rescue Committee, Peace Brigades International, and others who have pioneered in this area. The greater engagement of international organization and NGO staff on the ground could create the “critical mass” needed to form protection coalitions and mobile protection teams in addition to creating a protection standby force for emergencies, steps often recommended but not yet implemented. 23UNHCR leadership will be sorely needed to coordinate this effort.


Close collaboration of protection staff with peacekeepers will also be needed because in some situations, protection is only possible through military and police action. Indeed, peacekeepers are increasingly being called upon by the UN Security Council to defend IDPs, facilitate the delivery of relief, create secure humanitarian areas, and enable IDPs to return home safely. Many perform well, but are not always given the mandates, troops, or equipment required to do the job. Political will, training, adequate numbers, and resources are all needed for peacekeepers to protect IDPs. This is particularly true in Darfur where lightly armed African Union (AU) troops and police, numbering no more than 7,000, with a weak protection mandate, have been expected to defend close to two million IDPs in an area the size of France. 

Strengthening the protection capability of the AU should prove essential not only for Darfur but for future emergencies in Africa. The slogan “African solutions for African problems,” however, should not be allowed to stand in the way of developed countries offering their well-trained, experienced, and more heavily armed troops for protection. At present, less than 10 percent of peacekeepers come from Western armies.24 As the Foreign Minister of Senegal pointed out, AU troops alone cannot stop the killing in Darfur; the joint action of the UN Security Council, the European Union (EU), the AU, and the United States is needed.25 While plans by the EU for a standby force for humanitarian emergencies are encouraging, an international capability is needed because Western countries often refuse to become involved when their strategic interests are not at stake. Absent an international protection system, local wars can be expected to go on for decades, undermining the stability of countries, while donors spend large sums of money on humanitarian relief. Far more cost effective would be “strategic reserves that can be deployed rapidly” to enhance international military capacity, as called for by the Secretary-General in his reform report.26 Heads of government at the World Summit urged only the “further development of proposals” to create such capacity. They did, however, ask regional organizations to “consider the option” of placing their military capacity under UN standby arrangements and endorsed a standing police capacity, which if formed could prove valuable for protection.27 Stronger police and military capacity will of course need to be bolstered by international efforts at political solutions to resolve the conflicts at the heart of displacement.

Conclusion 


Over the past fifteen years, recognition has grown that people in need of humanitarian aid and protection have certain rights and claims on the international community when their governments do not act responsibly or where there is a disintegration of the state. UN reform must build on this trend, and address the tensions that exist between an emerging international responsibility to protect IDPs and more traditional notions of sovereignty that often obstruct humanitarian action. The Guiding Principles must be institutionalized within nations to ensure policies and laws that aid IDPs and intensive monitoring to ensure their implementation. As an international body, UNHCR must be given the authority and means to expand its role with IDPs, and international police and military capacity must be strengthened to defend their physical safety. A more reliable and predictable system for those trapped inside borders will require stronger legal, institutional, and protection measures from the international community.
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Specific Groups and Individuals: Mass Exoduses and Displaced Persons

(Commission on Human Rights / Sixty-second session / Item 14 (c) of the Provisional agenda / (E/CN.4/2006/71 - 12 January 2006)

Introduction 

1. The Representative of the Secretary-General on the human rights of internally displaced persons, Walter Kälin, pursuant to Commission on Human Rights resolution 2005/46, welcomes this opportunity to provide the Commission with a detailed report on the first full year of his mandate. Around the world, displacement caused by armed conflict has continued to afflict millions of people, with only gradual progress in a number of protracted situations. In addition to the widespread humanitarian suffering caused by a series of conflicts worldwide, this past year has been particularly wrenching, as a succession of natural disasters of stunning severity have resulted in new waves of internal displacement. 

2. At the High-level Plenary Meeting of the sixtieth session of the General Assembly held in New York in September, Heads of State from around the world recalled and reinforced their determination inter alia to tackle issues of internal displacement. In parallel, the United Nations and other humanitarian partners, in an attempt to reform the humanitarian system to bring a better response to people in need of assistance and protection, have recognized past failings in the collective response to internal displacement and have worked hard to develop more predictable and accountable arrangements to deal with the full range of needs and vulnerabilities of persons who have been internally displaced. 

3. Over the last year, the Representative has been closely involved in these international developments and the responses thereto, as well as in engaging with Governments, notably through a series of country missions and working visits. He has also been heavily engaged in mainstreaming the human rights of internally displaced persons (IDPs) in the United Nations system, in further promoting the implementation of the Guiding Principles on Internal Displacement (“the Guiding Principles”) (E/CN.4/1998/53/Add.2, annex) at the regional and national level and in providing fresh policy impetus to less-addressed issues of internal displacement through a series of new projects. The Representative concludes this report with an assessment of the progress made over the last year, and offers concrete recommendations to reinforce advances achieved and to prepare an environment conducive to further steps towards preventing, effectively responding to and achieving durable solutions to situations of internal displacement worldwide.

I. Protection of Internally Displaced Persons 

A Conceptual Framework

4. Protection of IDPs is the foundation of the Representative’s mandate, and the essential point of departure for all operational and practical recommendations. A comprehensive understanding of protection in the various phases and contexts of displacement accordingly is at the heart of the Representative’s methodology. In all activities pursuant to his mandate, the Representative uses as a framework the Guiding Principles, and the underlying norms of international human rights, humanitarian and refugee law which they reflect and with which they are consistent. In pursuance of his mandate to engage in coordinated international advocacy and action for improving protection and respect of the human rights of IDPs through dialogues with Governments, as well as non-governmental organizations (NGOs) and other relevant actors,1 the Representative is guided by an understanding of protection that is based on the elements set forth below. 

5. IDPs, by definition, remain within their country of habitual residence and as such are entitled to enjoy the protection of all guarantees of international human rights and humanitarian law ratified by the State concerned or applicable in its territory on the basis of international customary law. Due to their displacement, they have specific needs that are distinct from those of the non-displaced population, which need to be addressed by specific protection and assistance activities. These needs and the correlating rights of IDPs are reflected and specified in the Guiding Principles, which provide the basic international framework for addressing issues of internal displacement. The Guiding Principles approach displacement from the perspective of the needs of IDPs and identify the rights and guarantees relevant to their protection.2 They focus on all three phases of displacement: protection from displacement, protection during displacement and protection during return or resettlement, that is, local integration or relocation to another part of the country. The Guiding Principles affirm that the notion of “internally displaced person” covers “persons or groups of persons who have been forced or obliged to flee or to leave their homes or places of habitual residence, in particular as a result of or in order to avoid the effects of armed conflict, situations of generalized violence, violations of human rights or natural or human-made disasters, and who have not crossed an internationally recognized border”. 

6.  The primary duty and responsibility to protect and assist IDPs within their jurisdiction lies with national authorities from whom IDPs have the right to request and receive such protection and assistance (Guiding Principle 3). In his initial report to the Commission on Human Rights in 2005 (E/CN.4/2005/84), the Representative discussed the implementation of Guiding Principle 3. He stressed that protection must not be limited to securing the survival and physical security of IDPs but relates to all relevant guarantees provided to them by international human rights and humanitarian law. For practical reasons, these rights can be divided into four categories, namely (a) rights related to physical security and integrity (including protection of the right to life and freedom from torture and cruel and inhuman treatment, assault, rape, arbitrary detention, disappearances, kidnapping, and threats concerning the above-mentioned); (b) fundamental rights related to basic necessities of life (e.g. the rights to food, potable water, shelter, adequate clothing, adequate health services and sanitation); (c) rights related to other economic, social and cultural protection needs (for instance, the rights to work, receive restitution or compensation for lost property and to be provided with or have access to education); and (d) rights related to other civil and political protection needs (e.g. the rights to religious freedom and freedom of speech, personal documentation, political participation, access to courts and freedom from discrimination). The State has the obligation to: (a) prevent violations of these rights from occurring or reoccurring; (b) stop them while they are happening by making sure that its organs and authorities respect the rights concerned or protect victims against violations by third parties; and (c) ensure reparation and full rehabilitation if they have happened. Only the full respect of all these rights (or of all these sets of rights) can ensure adequate protection of the human rights of IDPs.

7.  From a practical perspective, and in line with best practices from all parts of the world, national Governments are encouraged to take 12 key steps in order to fulfil their responsibility. 3 They should: 

(a) Take effective measures to prevent displacement and minimize its adverse effects; 

(b) Acknowledge the existence of internal displacement where it happens and raise national awareness of the problem; 

(c) Collect data on the number and conditions of IDPs; 

(d) Support training of government officials at all levels on the rights of IDPs; 

(e) Create a legal framework for upholding the rights of IDPs; 

(f) Develop, on the basis of such legislation, a national policy or plan of action on internal displacement; 

(g) Designate an institutional focal point on IDPs; 

(h) Encourage national human rights institutions, where they exist, to integrate internal displacement into their work; 

(i) Ensure the participation of IDPs in decision-making affecting them; 

(j) Support durable solutions based on the free choice of the IDPs concerned, including return to their homes, integration at the place of displacement or resettlement to another part of the country; 

(k) Allocate adequate resources to the problem; 

(l) Cooperate with the international community to the extent that national capacity is insufficient. 

8.United Nations agencies, international NGOs and other relevant international actors have an essential role to play in advocating on behalf of the rights of the displaced. In addition, they can assist Governments in their efforts and strengthen national capacity to protect the rights of IDPs. Where Governments lack the will or capacity, international actors will need to be more directly involved in protecting the rights of the displaced, but in a way that seeks to reinforce rather than substitute for national responsibility. As highlighted by the IDP Policy of the Inter-Agency Standing Committee (IASC), the protection activities of the international actors can be responsive, “stopping, preventing or mitigating a pattern of [ongoing] abuse”; remedial, “aimed at restoring people’s dignity and ensuring adequate living conditions subsequent to a pattern of violation, through rehabilitation, restitution, compensation and repair”, or environment building, “aiming to create and/or consolidate an environment - political, social, cultural, institutional, economic and legal - conducive to full respect for the rights of the individual”.4 From a rights perspective, it is important to stress that protection activities of international actors must not be limited to securing strictly the basic survival needs of IDPs but should cover all guarantees contained in the four categories of rights outlined above. In other words, what is needed is a rights-based approach to humanitarian action. Protection in the context of internal displacement resulting from natural disasters 

9. The human rights implications of internal displacement arising from natural disasters have not heretofore thoroughly been examined and have only begun to gather wider attention in the wake of the catastrophic natural disasters suffered in late 2004 and 2005. Following the Representative’s working visit to South Asia, he spelled out the human rights aspects of natural disasters in his report on the visit.5 Further, the Representative proposed the development of operational guidelines for United Nations human rights and humanitarian organizations on the human rights of IDPs in situations of natural disaster. The IASC Working Group welcomed that proposal and the guidelines will be presented to that body in 2006. The Representative is confident that these operational guidelines will provide a valuable and practical tool to assist United Nations agencies in addressing the human rights issues raised by internal displacement as a result of natural disasters. The protection role of national human rights institutions 

10. National human rights institutions (NHRIs), with their specific knowledge of local conditions and institutional capacities, have a particularly important role to play in promoting and protecting the human rights of IDPs.6 Over the last year, the important role to be played by NHRIs has been particularly apparent in the response to the tsunamis of December 2004. In particular, after meeting with South Asian NHRIs, the Asia Pacific Forum of National Human Rights Institutions (APF) decided to develop Guidelines on the human rights of internally displaced persons in the context of natural disasters: a common methodology for NHRIs. Based  on the Guiding Principles, these Guidelines, set forth recommendations, in pre- and post-disaster phases, for strengthening NHRI capacity and working with Governments, the United Nations, civil society and other non-State actors in raising awareness, handling complaints and engaging in regional cooperation. The Guidelines were endorsed by the full membership of APF at its annual meeting in Mongolia on 26 August 2005. Following that meeting, APF, Brookings-Bern Project on Internal Displacement and the Sri Lankan Human Rights Commission organized a regional workshop on NHRIs and IDPs, held in Colombo, Sri Lanka, from 26 to 28 October 2005. The participants in that workshop, including representatives of NHRIs, United Nations agencies and NGOs, urged NHRIs in the region to use the Guidelines  and the Guiding Principles as tools to assist them in undertaking their roles in the protection of  the human rights of IDPs, including such tasks as monitoring situations of displacement, conducting studies and encouraging independent research into the causes, effects and means of preventing displacement, identifying the human rights aspects of all forms of displacement, receiving and acting on complaints, and advocating with local and national authorities to enhance protection for IDPs. The Representative commends this important work as a model to other NHRIs addressing these issues. 

11. The Representative also considers it important for NHRIs to organize national forums on internal displacement so that a national discussion can take place about the different kinds of internal displacement in countries. In the Philippines on 9 and 10 December 2005, for example, the Representative participated in a multi-stakeholder forum organized by the Commission on Human Rights of the Philippines, which examined the situation of internal displacement in the Philippines and proposed a national plan of action. Protection role of international human rights mechanisms 

12. International human rights mechanisms have an important protection role to play at the monitoring and supervisory levels. United Nations treaty bodies are increasingly addressing issues of displacement, through their examination of State reports and in their resolution of individual complaints. Other mandate holders of the Commission have taken up cross-cutting issues, while regional mechanisms have also given human rights aspects of internal displacement greater prominence. For his part, the Representative, in his country missions and dialogue with actors engaged with internal displacement, has been struck by the extent to which IDPs may be unaware of legal avenues that may be available to vindicate their human rights before both national and international instances. Accordingly, in order to increase awareness of the international human rights protection mechanisms, the Brookings-Bern Project, which the Representative co-directs, is preparing a comprehensive manual, setting out the major human rights protection mechanisms which exist at regional and international levels. The manual provides practical information on mandates, procedures, outcomes and comparative advantages of the different mechanisms, in order to assist IDPs and their advocates determine the most appropriate mechanism to use in any particular context. The manual, which the Representative plans to launch on the occasion of the sixty-first session of the Commission on Human Rights, will be an important tool for enhancing the ability of IDPs and their advocates to engage international and regional mechanisms in the protection of IDPs’ rights. 

II. Dialogue with Governments 

13. The Representative’s dialogue with Governments on issues of internal displacement is at the heart of his mandate. His emphasis is on a constructive dialogue with the relevant authorities in a country, with a view to strengthening the protection of the human rights of IDPs and, where appropriate, identifying durable solutions. The major vehicle for such dialogue has been country missions and working visits. In addition, the Representative, in certain circumstances, has undertaken representations with national authorities, through meetings in Geneva and New York or correspondence, as regards specific situations of concern. The important dialogues with Governments over the last year are highlighted below. Country missions and working visits 

14. Country missions and working visits enable the Representative to personally assess the situation on the ground, discuss the issues with the relevant national authorities, meet with the displaced to hear their concerns, and make practical recommendations to all actors engaged in addressing the issues. Since his last report to the Commission, the Representative undertook five country missions. He visited Nepal (13-22 April 2005), Croatia (6-8 June 2005), Bosnia and Herzegovina (9-15 June 2005), Serbia and Montenegro including the province of Kosovo (16-24 June 2005) and the Sudan (4-13 October 2005). 

15. The Representative’s choice of countries for missions, as well as the elements which, guide his use of the limited resources available to him to undertake country missions can be broadly grouped. First, there are situations where internal displacement is emerging in a country as a new - and often previously unrecognized - issue, the scope of which is either unclear or overlooked as a problem of internal displacement. In such situations, an official mission can clarify facts on the ground, acting to the extent possible as an independent finder and assessor of fact and raising awareness of the actual scope of an internal displacement situation. This was, for instance the case in Nepal. The Representative can then provide early advice to Governments, the United Nations system and donors which can help prevent the escalation of an emerging situation of internal displacement. Secondly, there are situations of ongoing, often protracted internal displacement, where gradual progress in resolution of the issues and the passage of time has lessened the priorities both at the national and international levels. An official mission examining such a country situation refocuses attention on the issues and renews pressure for durable solutions and strategies to deal with protracted situations of internal displacement. The missions the Representative undertook to Bosnia and Herzegovina, Croatia and Serbia and Montenegro including Kosovo fall under this category. Thirdly, there are situations where national or international developments create an environment with the potential to significantly affect, whether positively or negatively, durability and sustainability of long-term solutions, including large-scale returns. In such circumstances, the purpose of the Representative’s mission is to build upon positive developments as much as possible so as, to contribute to conditions on the ground which heighten the likelihood of sustainable progress. At the same time, the Representative seeks to identify risks and steer actors away from courses of action that risk having a detrimental impact on the rights of the displaced. The mission he undertook to the Sudan falls into this category. 

16. Alongside formal missions, the Representative considers it useful to undertake working visits to States. Working visits focus less on a detailed assessment of the situation on the ground, but instead emphasize building relationships and strengthening capacities of usually capital-based officials, legislators and policymakers as well as civil society to effectively address issues of internal displacement. These do not lead to separate mission reports to the Commission. Over the reporting period, the Representative undertook fruitful working visits to Sri Lanka and Thailand, from 28 February to 1 March 2005 and from 2 to 5 March 2005, respectively, 7 and a successful working visit in Turkey from 4 to 6 May 2005.8 

17. Individual mission reports on the five official missions undertaken during the reporting period are attached as addenda to this report.9 In his first report to the General Assembly, 10 the Representative described in abbreviated form the major conclusions and recommendations of his first four official missions to Nepal, Croatia, Bosnia and Herzegovina and Serbia and Montenegro, including the province of Kosovo. In keeping with this approach, the Representative takes the opportunity to set out in the present report, in abbreviated form, his major conclusions and recommendations from his mission to Southern Sudan (which was undertaken after the submission of his report to the General Assembly. 11 The Sudan Official mission to Southern Sudan12 

18. The Representative’s mission, from 6 to 13 October 2005, took place at a time when, following the formation of the Government of National Unity and the events following the death of Vice-President John Garang, many of the 4 million Sudanese displaced during the armed conflict were hoping to return to their homes as indeed thousands already had started doing. The mission focused on IDPs displaced both from and in Southern Sudan and sought to identify present and future risks for their human rights and to assess the degree of preparedness of the international community and the Sudanese authorities to address the protection challenges in the context of imminent return of potentially large numbers of persons to Southern Sudan. To this end, the Representative visited Khartoum and the surrounding IDP camps and settlements at Shikan, Al Fatah 3 and Mayo, and travelled to Abyei, Kadugli, Malakal, Malualkon, Rumbek and Juba. He met with the Minister for Foreign Affairs, the Minister for Humanitarian Affairs, the Minister for Planning and Public Utilities, the Vice-President of Southern Sudan, the Deputy Governor of Khartoum and the Acting Governor of Malakal, representatives of the Humanitarian Aid Commission and the Sudan Relief and Rehabilitation Commission and other officials, local authorities, members of the judiciary, representatives of the United Nations and other international organizations, community leaders, members of civil society and IDPs themselves. 

19. The Representative’s main conclusion at the end of this mission was that the lack of resources and infrastructure, the still volatile security situation and the absence of solid State infrastructure in the south posed serious threats to the human rights of IDPs and other persons beginning to return to the south. Future problems could be avoided if all actors concerned, i.e. the international community, relevant authorities at the different levels of the State, civil society and affected communities, worked closely together and promptly took the necessary steps to ensure sustainable solutions for all IDPs. The Representative called on all relevant actors to respect the rights of IDPs, including the right to be fully informed and consulted about available options, and to freely choose whether they want to return, locally integrate or resettle elsewhere, as provided for in the Guiding Principles. In particular, the Representative urged authorities in Khartoum to reconsider plans to relocate camps and irregular settlements of IDPs without offering them viable alternative accommodation. In addition, such plans may cause involuntary returns. The Representative also cautioned that the promotion of premature return may cause serious humanitarian problems for the displaced. 

20. The Representative noted that despite the peace agreement, in many areas returnees still feared for their safety due to militia activities, armed civilians and landmines. Some returnees were being illegally taxed and robbed of their possessions during their long journeys. Upon arrival, many remained without shelter, sufficient food, clean drinking water and access to medical services. Parents whose children attended schools during their displacement in the North feared that their children would be deprived of access to education upon return since the few schools in the south were already overburdened. These problems would likely only increase once larger numbers of IDPs returned. 

21. The Representative highlighted the need to provide returnees with immediate humanitarian assistance and protection and for the Government to disburse the funds necessary to achieve these goals. He called on the Sudanese authorities as well as the international community, in particular human rights monitors, peacekeepers and humanitarian and development agencies, to expand their presence to all parts of the south in order to better monitor and protect persons who continue to be displaced in Southern Sudan or who are returning to their places of origin. The Representative also stressed the need to strengthen national institutions enforcing the law, such as the police and the judiciary, and to create mechanisms for the settlement of disputes, in particular over land and property. He noted that to make return to the rural areas possible, humanitarian assistance and recovery activities, such as rebuilding basic infrastructure, should go hand in hand and be flexible and unencumbered by excessive bureaucracy, as to avoid unnecessary delays in the disbursement of funds. Furthermore, every effort should be undertaken to deploy militias away from areas of return and to demobilize armed elements. 

22. The Representative expressed the hope that a positive attitude of the authorities and the generosity of receiving communities, translated into action, would result in effective and sustainable measures that could be supported by international agencies, NGOs and donors, and contribute effectively to ending the suffering of large numbers of people affected by the past conflict. Finally, the Representative made a number of recommendations to the United Nations Mission in Sudan aimed at strengthening the institutional framework of the Mission. The situation of internal displacement in Darfur 

23. The situation of hundreds of thousands of displaced persons in Darfur continues to be of grave concern. The Representative is particularly concerned by the ongoing violence directed against the life and integrity of IDPs by government forces and armed militias and the climate of impunity that continues despite certain efforts by the authorities to hold to account a limited number of members of the security forces. At the same time, he is worried about attacks on humanitarian workers and Arab nomads by rebel groups and deplores the absence of respect for basic guarantees of international humanitarian law by these non-State actors. 

24. In an effort to focus on the operational impact of the African Union (AU) deployment in Darfur, the Representative in his capacity as co-director of the Brookings-Bern Project, commissioned a study to examine the extent to which AU forces are in a position to protect IDPs and civilians. Issued in November 2005, the report, entitled “Protecting two million internally displaced: the successes and shortcomings of the African Union in Darfur”, 13 found that although the armed conflict in Darfur continued to leave millions of people homeless, vulnerable to violence and susceptible to potentially life-threatening diseases, AU peacekeeping troops have made a difference in the region. According to the report, which is based on interviews with AU troops, IDPs, and humanitarian and human rights officers over a seven-month period, AU soldiers had “demonstrated a willingness to patrol, be visible and try to deter violence” and their presence had deterred the rape of women, reduced the recruitment of children into armed forces, protected humanitarian corridors and aid convoys, reduced the looting of animals belonging to Arab nomads, and helped displaced persons who returned to their homes. However, the report also identified many shortcomings, in particular a “grossly inadequate” number of troops and civilian police deployed to the mission, a weak mandate and limited equipment. It also found that AU soldiers did not have the strength or authority to remove or disarm Janjaweed and other paramilitary forces from displaced persons’ camps and did not always actively react to gross violations of human rights. 

25. The report recommended that the size of the deployment be at the very least 20,000-strong with a more robust protection mandate. It offered three principal options to accomplish this: (a) providing AU with the material and financial support to enable its force to grow and deploy rapidly; (b) merging the AU force with United Nations peacekeeping forces in Southern Sudan, which would give the troops in Darfur the stronger mandate they need and allow the force to draw on the deeper peacekeeping resources and experience of the United Nations; or (c) calling upon NATO or the European Union to contribute their own forces to reinforce AU and assume responsibility for the operation. 

26. In the interim, the report recommended: 

(a) Increased logistical, transport and communications support to sustain additional troops and police and their accelerated transport to and throughout Darfur; 

(b) Strengthening of the capacities of AU headquarters in command, planning and information management; 

(c) The establishment of clear rules of engagement that authorize the AU to use force to protect civilians and IDPs in danger; 

(d) That operational capacities be improved, in particular, additional aircraft and vehicles, satellite surveillance to enable quick reaction to threats to IDPs and peacekeepers, introduction of night patrols, a continuous presence in and around IDP camps, especially those known to be high-risk (to date, there being 24-hour AU presence in only two camps); 

(e) Enlargement of the civilian component of the AU mission with political affairs officers, humanitarian and human rights officers, and sexual and gender-based violence experts; 

(f) Redressing of the gender imbalance of AU forces in order to enable more effective handling of the widespread sexual and gender-based violence; 

(g) The improvement of coordination and communication between AU troops and the police and between AU forces and humanitarian workers whose operations AU is supposed to safeguard; 

(h) Promotion of greater accountability of Sudanese soldiers and police through training programmes and frank, public reporting by AU of violations of the ceasefire, of interruptions in humanitarian aid efforts, and of abuses against civilians; 

(i) Holding the rebel forces to greater accountability. 

27. The Representative calls upon the relevant international actors urgently to consider these expert recommendations as a prompt and constructive way to enhance the protection available to internally displaced persons in Darfur. Forthcoming missions and working visits 

28. At the time of submission of this report, the Representative scheduled, at the request of the Government, an official mission to Georgia from 21 to 24 December 2005. In planning missions for 2006, the Representative has made requests for official missions to Colombia, Côte d’Ivoire and the Democratic Republic of the Congo, as well as for a working visit to Nigeria and Uganda. He welcomed the invitations to visit the country extended to him by Azerbaijan and Nigeria from the floor of the General Assembly, at its sixtieth session. He hopes to be able to accommodate these requests over the course of 2006. A number of States have been in direct communication with the Representative with respect to invitations to visit. He extends his appreciation for these approaches and appreciates the flexibility that such contacts provide in planning a calendar of missions within the confines of considerable time and resource constraints. Other interventions with Governments on issues of internal displacement 

29. In addition to official missions and working visits, the Representative has engaged with a number of States on issues of internal displacement on certain country-specific issues that have arisen under his mandate. Given the breadth of his mandate covering all human rights for a specific and substantial group of persons, and in the light of the limited resources available to him, the Representative has sought to emphasize his interventions not on individual cases of human rights issues, but rather on situations raising concerns of a more general nature. 

30. On 29 July 2005, the Representative wrote to the Permanent Representative of Zimbabwe to the United Nations Office at Geneva, setting out his concern at the planning and execution of Operation Murumbatsvina, which is reported to have displaced some 700,000 people. He stressed the applicability of the Guiding Principles on Internal Displacement to the situation, and called upon the Government to respect the human rights of the displaced persons and to remedy the violations suffered and ongoing. By letter of 18 August 2005, the Permanent Representative of Zimbabwe responded, directing the Representative’s attention to the Government’s generic response to the report of the Special Envoy of the Secretary-General on Human Settlement Issues in Zimbabwe, Anna Tibaijuka. 

31. On 2 September 2005, the Representative wrote to the Permanent Representative of the United States of America to the United Nations Office at Geneva, drawing attention to certain urgent needs of the people affected by the critical situation then prevailing in the southern Gulf States in the aftermath of hurricane Katrina and recalling the applicability of the Guiding Principles to displacement caused by natural disasters, as well as the desirability of designing longer-term responses around the framework provided by these Guiding Principles. 

32. On 16 November 2005, in conjunction with colleagues Rodolfo Stavenhagen, Special Reporter on the situation of human rights and fundamental freedoms of indigenous peoples, and Miloon Kothari, Special Rapporteur on adequate housing as a component of the right to an adequate standard of living and on the right to non-discrimination in this context, the Representative wrote to the Permanent Representative of Botswana to the United Nations Office at Geneva, setting out concerns with respect to allegations of forced relocations out of the Central Kalahari Game Reserve of indigenous Bushmen or San peoples from their traditional homes and livelihoods, asking for information and offering their good offices. 

33. In some instances, the Representative joined with other special procedures of the Commission on Human Rights in issuing press releases on subjects of mutual concern. 


On 20 May 2005, the Representative and Philip Alston, Special Rapporteur on extrajudicial, summary or arbitrary executions, issued a press release expressing dismay at violent clashes, resulting in the deaths of several people, that were sparked when Sudanese security forces sought to relocate 23,000 displaced persons living in the Soba Eradi IDP area south of Khartoum on 18 May 2005. On 21 November 2005, the Representative and Special Rapporteur on adequate housing, Miloon Kothari, the Special Rapporteur on the right of everyone to the enjoyment of the highest attainable standard of physical and mental health, Paul Hunt, the Special Rapporteur on the right to education, Vernor Muñoz Villalobos, and the Special Rapporteur on the right to food, Jean Ziegler, made a statement drawing urgent attention to the dire humanitarian situation in Pakistan as a result of the South Asia earthquakes of 8 October 2005 and called on donors to provide the necessary assistance without delay to enable authorities and international agencies to address the urgent needs of the victims including those displaced by the disaster. At the same time, they called on the Government of Pakistan to do everything within its power to provide unhampered access by humanitarian actors, to recognize freedom of movement and choice of residence for its affected population and overall to respect and ensure the human rights of the victims. 

III. Mainstreaming Human Rights into The United Nations Response to Internal Displacement

34. Over the last year, and in response to both the lessons learned in the wake of the responses to the humanitarian crises in Sudan and in tsunami-affected areas and building on the recommendations of the Humanitarian Response Review commissioned by the Emergency Relief Coordinator, the United Nations, through the IASC process, has devoted a great deal of attention to improving the comprehensiveness, predictability and accountability of the combined response of United Nations actors and external humanitarian partners to humanitarian emergencies and disasters, including situations of internal displacement. 

35. In response to this call, the United Nations agencies and other partners under the aegis of IASC developed a “cluster approach” to international humanitarian response. Comprising nine general clusters - protection; nutrition; water and sanitation; health; camp coordination and management; emergency shelter; logistics; telecommunications; and early recovery - the new approach seeks to designate a single agency with coordinating responsibility for the activity of all actors involved in that particular sector of activity. This coordinating agency, or “cluster lead”, is responsible and accountable to the humanitarian coordinator in each country where this approach is implemented and the humanitarian coordinator in turn is accountable to the Emergency Relief Coordinator for the overall humanitarian response on the ground. 

36. The deficiencies of the prior “collaborative approach” to internal displacement, whereby all relevant actors collaboratively sought to coordinate their work in a given country situation, have become both clear and generally acknowledged. It failed to eliminate excessive or duplicative allocation of scarce humanitarian resources, while other situations were neglected because of a lack of interest by agencies or donors despite urgent humanitarian needs. Protection of the displaced was often the most glaring gap in emergencies. At the same time, weak accountability structures diminished the capability of Humanitarian Coordinators to demand accountability and comprehensiveness of response, while conflicting lines of responsibility both to headquarters and in the field diminished the effectiveness of individual agencies on the ground. 

37. In the Representative’s view, which in accordance with his mandate is limited to the protection of displaced populations, the cluster approach to humanitarian response, if appropriately resourced and executed, could substantially improve the performance of the humanitarian community in responding to serious situations of internal displacement. It also promises to do so in a comprehensive manner, ensuring attention both to acute needs and to early recovery situations. The Representative, at the level of the IASC Principals, and his staff, at the level of the IASC Working Group and the Protection Cluster Working Group, have been intensively engaged in the reform process. They advocated for arrangements which cover all IDPs, both caused by conflict and natural disasters, and which provide comprehensive protection for the human rights of IDPs and which are as predictable, responsible and accountable as possible. 

38. From this perspective, the Representative welcomes the expressed willingness of the office of the United Nations High Commissioner for Refugees (UNHCR) generally to act as cluster lead agency for protection, emergency shelter and camp coordination and management, in the area of conflict-generated IDPs in complex emergencies and associated populations. The Representative is concerned, however, that the cluster approach fails to fully address the needs of IDPs displaced by natural disasters as well as other IDPs falling outside the conflict/complex emergency framework. He also notes that the agencies that have agreed to act as cluster lead agencies in the other six clusters draw no distinctions between conflict-induced and disaster-induced displaced persons. It is a certain step forward that in the case of protection, the three protection-mandated agencies - the Office of the United Nations High Commissioner for Human Rights (OHCHR), UNHCR and the United Nations Children’s Fund (UNICEF) - have agreed that in situations going beyond conflict-induced displacement in complex emergencies, one of these three agencies will, in most cases, assume the responsibility as cluster lead agency for protection. In the Representative’s view, within the cluster framework it is vital that in all situations of internal displacement, a single agency is accountable and responsible for protection issues. It would also be important to avoid the situation where one agency, UNHCR, is accountable for protection of conflict-generated IDPs in a complex emergency, but another agency is responsible for the protection of other IDPs in the same country. 

39. Moreover, in this process, the Representative has also advocated for “protection” to be broadly defined, encompassing all human rights, with the Guiding Principles as a helpful reference tool. The Representative regrets that not all agencies are of one mind on such an operational understanding of protection, and notes that this issue has been referred for further inter-agency discussion to the Task Force on Human Rights and Humanitarian Action of the Working Group of IASC. The Representative has also advocated for human rights protection and human rights to be regarded not as an independent, discrete issue, but as a cross-cutting theme affecting all sectors of the humanitarian response. In particular, the Representative has sought to emphasize that protection needs can arise in all sectors. For example, a discriminatory distribution of food or of health services will give rise to a protection issue. It follows that the international accountability structures being established need to reflect these realities and be in a position effectively to respond to them. The Representative will continue to press for recognition of these issues as the humanitarian reform process proceeds to the implementation stage. 

40. With respect to mainstreaming the human rights of IDPs, the Representative has been able to work particularly closely with UNHCR, OHCHR and the Office for the Coordination of Humanitarian Affairs (OCHA), advocating for human rights to be integrated within individual agencies’ positions and policies, particularly with respect to those agencies’ individual action in particular countries addressing issues of internal displacement. He has also welcomed the consultation and requests for input on various policy issues concerning country situations that he has been invited to provide. At the field level, the Representative has collaborated with the IASC Country Team on the ground in the preparation, execution and follow-up to his missions and has consulted them in the formulation of recommendations to national and international actors on the ground. The Representative has also sought to coordinate his efforts in this respect with those of the Internal Displacement Division of OCHA and to complement the Division’s work with an explicit, comprehensive rights-based approach. A joint mission to Nepal and coordinated action on other countries as well as in international forums addressing issues of internal displacement have, in the Representative’s view, demonstrated the complementary nature of these roles. 

41. Further to the trilateral memorandum of understanding with the Internal Displacement Division of OCHA and the (then) Global IDP Project of the Norwegian Refugee Council (now referred to as the Internal Displacement Monitoring Centre), the Representative expresses his appreciation for the country-specific information and assessments provided by the Internal Displacement Monitoring Centre in advance of missions and working visits, as well as the input into policy developments. The Representative believes that the three parties, with particular expertise in, respectively, operational inter-agency coordination, specialist data collection and analysis and external independent advocacy and monitoring provide mutually complementary and re-enforcing approaches, and he looks forward to deepening collaboration among them on issues of internal displacement. 

42. The Representative is also grateful to UNHCR, drawing on its operational expertise and profound country knowledge, for the increasingly extensive collaboration on mission planning and execution, as well as detailed country briefs and assessments. The Representative looks forward to expanded cooperation with UNHCR, including in its fulfilment of “cluster lead” responsibilities, in particular for protection in situations of conflict-generated internal displacement. As of August 2005, with the support of UNHCR, the “placed” Brookings-Bern Project has a staff member at UNHCR, establishing an arrangement for facilitating collaboration with the Representative. He is also grateful for the collaboration with the Emergency Relief Coordinator, which allows him access to a staff member in New York. In addition to these agencies, as noted in his report to the General Assembly, the Representative has also held discussions at headquarters with the Department for Peacekeeping Operations, the United Nations Development Programme, the Department of Political Affairs, UNICEF and the Office of the Special Envoy of the Secretary-General for Tsunami Recovery, with a view to identifying areas for closer collaboration, and he looks forward over the coming year to strengthening these linkages. 

IV. Promoting Implementation of the Guiding Principles on Internal Displacement 

43. The Guiding Principles, which were formulated at the request of the Commission on Human Rights and the General Assembly and presented in 1998, are widely recognized as a practical point of reference restating the relevant norms of international human rights, humanitarian and refugee law in a comprehensive and accessible format and thus offering an important framework for the protection of IDPs. The Representative is of the firm belief that the Guiding Principles can be most effective when reflected at the domestic level and incorporated into law and/or policy in regional and national contexts. To this end, the Representative has engaged in a variety of discussions at the United Nations as well as at regional and national levels in order to promote the recognition and implementation of the Guiding Principles. He is especially pleased to report on progress made in this area. Given the varying circumstances of different countries and regions, the Guiding Principles can gain additional value, meaning and accessibility if appropriately contextualized according to local situations, and reflected in the legal and policy frameworks, languages and structures of the country or region in question. 

44. The Representative particularly welcomes the agreement reached by Heads of State and Government gathered at the High-level Plenary Meeting of the sixtieth session of the General Assembly, to “recognize the Guiding Principles as an important international framework for the protection of internally displaced persons and resolve to take effective measures to increase the protection of internally displaced persons”.14 This recognition by the international community of the value and status of the Guiding Principles greatly assists the Representative’s work in pressing for practical implementation of these standards. Regional levels African Union 

45. The Representative welcomes the attention on the part of the African Union to issues of internal displacement. He welcomes the decision of the Executive Council at its fifth ordinary session, from 25 June to 3 July 2004, on the situation of refugees, returnees and displaced persons,15 alongside its decision on the meeting of experts on the review of Organization of African Unity/AU treaties.16 The latter decision stated that “the specific needs of [IDPs] such as protection should be addressed through a separate legal instrument [than the 1969 Organization of African Unity Convention governing the specific aspects of refugee problems in Africa], and mandated preliminary studies to this end. The Representative encourages the experts of the African Union to base its discussions on the Guiding Principles, and stands ready to supply technical advice and assistance upon request. African Commission on Human and Peoples’ Rights 

46. The Representative welcomes the role of the African Commission on Human and Peoples’ Rights in addressing displacement issues, particularly in its complaints mechanism, and encourages the Commission to refer to the Guiding Principles in its interpretations of the African Charter on Human and Peoples’ Rights in the displacement context. The Representative has also been pleased to establish fruitful contact with the Commission’s Special Rapporteur on Refugees, Asylum-seekers and IDPs in Africa, Bahame Nyanduga, whose mandate includes undertaking fact-finding missions to areas of displacement. He notes also that other mechanisms of the African Commission on Human and Peoples’ Rights, including the Special Rapporteur on the Rights of Women in Africa and the Working Group on the Situation of Indigenous Populations/Communities, are also in a position to provide insights into situations of internal displacement in Africa and advocate for durable solutions. The Representative looks forward to strengthening his relationship with these mechanisms. The Great Lakes region 

47. The Representative has also been encouraged by developments in the Great Lakes region of Africa - Angola, Burundi, the Central African Republic, the Congo, the Democratic Republic of the Congo, Kenya, Rwanda, the Sudan, Uganda, the United Republic of Tanzania and Zambia - towards the adoption of a Protocol on protection and assistance to internally displaced persons. In November 2004, these States held the First Summit of Heads of State and Government in Dar es Salaam, resulting in the Dar es Salaam Declaration on Peace, Security, Democracy and Development in the Great Lakes Region. By adopting the Declaration, all States in the region agreed to “respect and use the Guiding Principles on Internally Displaced Persons as proposed by the United Nations Secretariat, harmonize all the relevant pieces of legislation and define a national and regional framework for the monitoring and follow-up of the standards contained therein and which relate to the access and protection of disaster victims, internally displaced persons, women and children who are victims of conflict”. Since the adoption of the Declaration in November 2004, a draft protocol on protection and assistance to internally displaced persons and a draft model law have been developed and discussed among States in the region. It is anticipated that these initiatives will be finalized in early 2006. The Representative is encouraged by these developments and stands ready to provide support to their implementation. Southern African Development Community 

48. After several years of discussion with the Southern African Development Community (SADC), the Representative convened a regional seminar on internal displacement in the SADC region, where there are an estimated 2.9 million IDPs. The seminar was organized by the Brookings-Bern Project in conjunction with UNHCR and hosted by the Government of Botswana. Held in Gaborone, Botswana from 24 to 26 August 2005, the meeting brought together over 80 participants from the SADC region (encompassing 14 States, including the Democratic Republic of the Congo, Zimbabwe and Angola, which have sizeable IDP populations), to discuss the phenomenon of internal displacement in the region, in particular the needs of the displaced and develop strategies for enhanced national, regional and international response. 

49. Representatives from SADC member States, SADC, the African Union and the African Commission for Human and Peoples’ Rights, donors, international organizations, NGOs, research institutions, and civil society as well as the former Presidents of Botswana and Mozambique were in attendance. Their discussions focused on the problem of internal displacement and the needs of the displaced in the SADC region, the application of the Guiding Principles, issues of national responsibility, including the development of effective national laws and policies and the need for regional strategies to address this challenge. Particular attention focused on the situations in Angola, the Democratic Republic of the Congo and Zimbabwe. The report of the seminar is being published by the Brookings-Bern Project. The Representative is of the view that the seminar shows the value of regional meetings that bring governmental and NGO representatives together to the same table. The seminar was also a valuable opportunity for civil society to interact with national authorities and for all partners to engage in constructive discussion of durable solutions to problems of internal displacement in the region. Economic Community of West African States 

50. The Representative has also sought to build upon the groundwork established by his predecessor, Francis Deng, who established senior-level contacts with the Economic Community of West African States (ECOWAS) in 2001. Further to earlier initiatives in the ECOWAS region exploring regional aspects of internal displacement, particularly and most recently the Regional Experts Meeting on Sustainable Solutions to Forced Displacement in West Africa held in Ghana in June 2005, the Representative welcomes the opportunity to collaborate with ECOWAS in the convening of a West Africa Regional Seminar on Internal Displacement, to be held in Abuja, Nigeria, from 26 to 28 April 2006. The Representative is grateful for the invitation of the Government of Nigeria, also extended to UNHCR, to work together in the organization of this regional seminar. The purpose of the meeting will be to bring together representatives from ECOWAS member States, NHRIs, civil society, donors, international agencies and NGOs to discuss the phenomenon of internal displacement in the region, the needs of the internally displaced and effective national, regional and international strategies for response. Council of Europe 

51. The Representative welcomes the efforts undertaken by the Council of Europe to address situations of internal displacement occurring in its member States. Over the years, the Parliamentary Assembly of the Council of Europe, also basing itself on the Guiding Principles, has adopted a number of very useful Recommendations addressing these issues.17 In this context, the Representative was pleased to be invited by the Council’s Ad Hoc Committee of Experts on the Legal Aspects of Territorial Asylum, Refugees and Stateless Persons to contribute as an expert to elaboration of a Recommendation to member States on internally displaced persons to be adopted by the Committee of Ministers in early 2005 and to attend the Committee’s 56th meeting from 23 to 25 November 2005. The Representative welcomes the Council’s efforts to develop a Recommendation of the Committee of Ministers by early 2007, taking as a point of departure the Guiding Principles, which reflect the areas where the case law of the European Court of Human Rights on the basis of the Convention for the Protection of Human Rights and Fundamental Freedoms provides greater protection. The Representative considers particularly positive the references to the prohibition of arbitrary displacement which could be inferred from the Convention for the Protection of Human Rights and Fundamental Freedoms, the recognition of the prohibition of returning an internally displaced person to a part of the country where that person faces risks of death, torture or other cruel, inhuman or degrading treatment or punishment, as well as the recognition of the positive obligations incumbent on States to protect family life by providing information on missing persons and taking active steps to locate and facilitate the reunification of separated family members. The Representative welcomes this initiative and commends it as a useful model for other regional organizations engaged in or considering elaboration of a similar instrument. 

52. The Representative also took the opportunity of his visit to the Council of Europe to meet the Commissioner for Human Rights of the Council of Europe, Mr. Alvaro Gil-Robles, and senior officials, with a view to exploring closer collaboration and coordinating activities with respect to the member States of the Council of Europe. The Representative welcomed the fruitful dialogue and looks forward to pursuing a closer relationship with the Council concerning issues of internal displacement within its mandate. National level Elaboration of national strategies 

53. In a number of countries, progress has been made in the elaboration of national strategies or programmes to combat situations of internal displacement. Progress has been brought to the Representative’s attention concerning developments in this respect in Colombia, Nepal, Nigeria, Turkey and Uganda. The Representative welcomes the willingness shown by these States to confront situations of internal displacement directly and to work towards constructive, durable solutions at the national level. He calls for States to ensure that such strategies and programmes, while needing to be adapted to take account of local needs and particular national circumstances, be fully based on the Guiding Principles and the underlying standards of international law. In this context, the Representative expresses his willingness to provide advice, upon request, to regional forums or individual States engaged in implementing the Guiding Principles at the regional or national level. Manual for legislators and policymakers addressing internal displacement 

54. While many States have found the Guiding Principles to be a useful tool in developing laws and policies to prevent, address and resolve displacement, it is often challenging to translate the rather abstract general principles of international law articulated by the Guiding Principles into concrete governmental directives. In order to address this difficulty, the Representative has begun developing a manual for legislators and policymakers at the domestic level. This manual will consider best practices and further help States to identify legal and policy options for ensuring the protection of the human rights of the internally displaced. Toward this end, the Representative has convened a steering group, comprised of experts and IDP advocates from leading international agencies, regional human rights bodies and academic institutions, which has commissioned several studies, including on issues such as property restitution. It is anticipated that the manual will be completed in early 2007. With widespread dissemination and regional seminars, the Representative hopes that the manual will lend further support to the Secretary-General’s call for States to accept and implement the Guiding Principles in national legislation.18 Capacity-building activities 

55. Since his appointment, the Representative has engaged in a number of capacity-building initiatives, including wider engagement with States, the United Nations and civil society. Space constraints regrettably prevent a full account, but the Representative wishes to highlight a number of these developments below. First San Remo course on the Law of Internal Displacement 

56. From 13 to 17 September 2005, the Representative led the first course on the Law of Internal Displacement in San Remo, Italy. Hosted by the Institute of International Humanitarian Law and with the support of the Brookings-Bern Project on Internal Displacement, the course brought together officials and policymakers from a number of States affected by internal displacement, as well as United Nations officials active in this area and interested donor States. The purpose of the course was to: 

(a) deepen understanding of the phenomenon of internal displacement, the norms of international human rights, humanitarian and refugee law implicated in such situations and the reflection of these standards set out in the Guiding Principles; 

(b) provide a forum for dialogue and exchange of national best practices among the course participants; and 

(c) provide participants with tools to advance national processes of implementation of the Guiding Principles. The Representative was encouraged by the positive feedback received recognizing the value of such a course. As a result, the course will be held annually at the Institute of International Humanitarian Law, with the next course to take place in October 2006. The Representative hopes that those who attended will be in a position to follow up by pursuing efforts to strengthen legislative frameworks for IDPs in their respective countries. East African School on Refugee and Humanitarian Affairs 

57. Through the Brookings-Bern Project, the Representative was able to support academic efforts in regions affected by internal displacement to address the issues raised. Accordingly, the Project has forged a partnership with the East African School on Refugee and Humanitarian Affairs, a joint initiative of the University of Dar es Salaam (the United Republic of Tanzania), Moi University (Kenya) and Makerere University (Uganda). Co-sponsored by UNHCR, the two-week East African School on Refugee and Humanitarian Affairs course convened at the Centre for the Study of Forced Migration of the Faculty of Law at the University of Dar es Salaam from 5 to 16 September 2005 brought together government officials, researchers, local UNHCR and World Food Programme staff and civil society representatives from East Africa, a region with an internally displaced population that exceeds 1.7 million. The Representative welcomes the recognition in the region of the IDP issue and of the needs of IDPs, as well as the implications of internal displacement caused by natural disasters and the responsibility of national authorities to address displacement situations. Lecture series at law schools in India and Calcutta Research Group Annual Regional Course on Forced Migration 

58. With support from the Brookings-Bern Project on Internal Displacement, the Calcutta Research Group also organized a lecture series in India on the Guiding Principles, which was held from 15 to 20 August 2005. Robert Goldman, a principal author of the Guiding Principles, former Chair of the Inter-American Commission on Human Rights, and a distinguished professor of law, addressed between 100 and 150 law professors, human rights activists, and social scientists at each presentation in Kolkata, New Delhi, and Pune, where articles appeared in the local press. The presentation drew wide praise and stimulated an exchange of ideas about international standards and the subject of internal displacement, and two respected Indian journals are to publish his paper, “Internal displacement, the Guiding Principles on Internal Displacement, the principles’ normative status, and the need for effective domestic implementation”. This initiative is in addition to the Annual Regional Course on Forced Migration that the Project has been supporting since its inception in 2002. 

V. Conclusions and Recommendations 

59. The developments of the last year have highlighted new challenges in the area of internal displacement, particularly in the area of displacement resulting from natural disasters, alongside the ongoing response to situations of conflict-generated internal displacement. At the same time, the year has been marked by a series of significant developments that provide the basis for future momentum - the recognition of internal displacement by the High-level Plenary Meeting of the sixtieth session of the General Assembly as an issue requiring priority action by the international community and one that should be addressed in accordance with the Guiding Principles on Internal Displacement (“the Guiding Principles”). The ongoing humanitarian reform agenda-taking place at the international level also has the potential to substantially improve the protection of IDPs, delivering a much-improved response marked by predictability, accountability and responsibility. For his part, the Representative has engaged in extensive dialogue with Governments, using a comprehensive lens of human rights protection as the foundation for practical, durable and implementable recommendations aimed at long-term solutions to situations of internal displacement. The Representative has brought the same view to his mainstreaming efforts within the United Nations system, and is encouraged by the responses to this effort. The Representative is also heartened by the readiness to proceed with implementation of the Guiding Principles at regional and national levels. Overall, the Representative views the progress made over the last year as positive, and looks forward to advancing this protection-oriented agenda over the next year in collaboration with affected States, the United Nations system and other actors addressing situations of internal displacement. 

60. With respect to countries visited, the Representative: 

(a) Encourages Governments to implement the recommendations made in his country-specific reports.19 The Representative stands ready to offer ongoing advice and, if appropriate to engage in follow-up missions or working visits; 

(b) Invites the Inter-Agency Standing Committee (IASC) Country Teams, with guidance from such components of the Office of the United Nations High Commissioner for Human Rights (OHCHR) as may be present, to structure their response to internal displacement based on a comprehensive human rights protection framework; 

(c) Invites national human rights institutions and civil society to follow these efforts and provide feedback to the relevant institutions on human rights issues associated with displacement. 

61. With respect to other countries confronting issues of internal displacement the Representative: 

(a) Encourages States, on the basis of the Guiding Principles, to prevent and minimize internal displacement, in particular to refrain from arbitrary displacement; 

(b) Invites States to seek technical assistance on these human rights issues, as required, from the Representative and/or OHCHR; 

(c) Invites IASC Country Teams, with guidance from such OHCHR components as may be present in the country, to structure their response to internal displacement based on a comprehensive human rights protection framework; 

(d) Encourages civil society to continue to gather information on human rights aspects of internal displacement and to engage in dialogue with their Government, the Representative, OHCHR and other actors in the United Nations system involved in humanitarian responses in the country in question; 

(e) Invites national human rights institutions and civil society to follow these efforts and provide feedback to the relevant institutions on human rights issues. 

62. With regard to States in general, the Representative: 

(a) Encourages ongoing efforts to provide a basis in national law and policy for the Guiding Principles, including, for countries not currently affected by internal displacement, as an advance, preventive measure in case problems of displacement, whether because of conflict or natural disaster, should arise in the State; 

(b) Recommends continuing efforts to integrate the Guiding Principles in appropriate regional institutional frameworks; 

(c) Invites them to support efforts to build the capacities of countries affected by displacement, including by sending their officials to courses such as the San Remo Course on the Law of Internal Displacement. 

63. With regard to the United Nations and its IASC partners, the Representative: 

(a) Encourages IASC to seek to achieve a unified, comprehensive institutional response to all situations of internal displacement, whether caused by conflict or natural disasters, with predictable, accountable and responsible arrangements. These arrangements, while sufficiently flexible to accommodate particular country contexts, should systematically respond to the full range of human rights needs on the ground, and should consistently understand protection as a cross-cutting, system-wide issue requiring explicit attention in all areas of humanitarian response. The Representative stands ready to provide appropriate advice and guidance, upon request; 

(b) Encourages OHCHR to systematize an Office-wide response to situations of internal displacement, both where it has a presence in the field and where it does not, in order that the human rights protection issues are advanced at an early stage to government interlocutors, to and by the IASC Country Team and to and by the treaty bodies and special procedures of the Commission on Human Rights. The Representative stands ready to provide appropriate advice and guidance. 
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Communiqué of meeting 

A. Preamble  


The Federal Government of Nigeria, the Economic Community of West African States (ECOWAS), the Office of the United Nations High Commissioner for Refugees (UNHCR), the Representative of the United Nations Secretary-General on the Human Rights of Internally Displaced Persons (IDPs) and the Brookings Institution-University of Bern Project on Internal Displacement, having observed the plight of IDPs in West Africa with concern, organized a three-day Conference on Internal Displacement in West Africa. 

This was the first conference of its kind in the sub-region. 

The aim of the meeting was to discuss the plight of IDPs in West Africa, with a view to finding ways of enhancing their status and welfare. It brought together eminent scholars, policy-makers, and national, regional, international, and non-governmental organizations from within Nigeria, Africa and other parts of the world to discuss and exchange ideas on the following sub-themes: 

(i)Overview of internal displacement in the ECOWAS sub-region 

(ii)Normative framework of reference: The Guiding Principles on Internal Displacement 

(iii)National responsibility towards IDPs 

(iv)Protection and assistance for the displaced 

(v) Risks and vulnerabilities needing special attention 

(vi)Durable solutions: return, resettlement and reintegration 

(vii)The role of ECOWAS and the African Union 

(viii)The international response 

B. Observations 


The conference, after comprehensive and wide-ranging deliberations, observed as follows: 

1.In West Africa today, IDPs represent a significant challenge requiring concerted attention. 

2. There are no accurate statistics on IDPs in West Africa. One reason is that IDPs are absorbed into households as much as possible. 

3. The presence of IDPs in West Africa is a direct consequence of conflicts, natural 
disasters, impoverishment, environmental degradation and development projects. 

4. IDPs can suffer from socio-economic deprivation, socio-cultural dissociation and 
emotional imbalance caused by displacement, the trauma of war and other calamities. 

5. Amongst the internally displaced, the most vulnerable groups are often women, children and the infirm. 

6. IDPs and people who are not displaced deserve equal human rights protection, yet the internally displaced often encounter discrimination at a variety of levels. 

7. Displaced women, children and other vulnerable groups in IDP camps and elsewhere often face exceptionally difficult circumstances. They therefore need 
adequate protection against exploitation. 

Recommendations 


Deriving from the above observations, the following recommendations were made: 

1.The Guiding Principles should be widely disseminated and promoted across West Africa, since they are acknowledged and accepted as the standard norm and framework for addressing internal displacement within the ECOWAS sub-region. 

2.National laws, policies and plans of action should be developed, based on the Guiding Principles on Internal Displacement. These laws, policies and plans of action should be developed with the support of the highest levels of government and should involve a process of broad consultation. 

3. States should ratify, implement and monitor international, regional and sub-regional human rights and humanitarian instruments relating to internal displacement. States should also implement the recommendations of fact-finding missions carried out by the Special Rapporteur on Refugees, Asylum Seekers and Internally Displaced Persons in Africa and the Representative of the United Nations Secretary-General on the Human Rights of Internally Displaced Persons. 

4. Comprehensive capacity building initiatives should be developed to assist national institutions and civil society organizations to address internal displacement. 

5. Activities should be developed to prevent and tackle the root causes of internal displacement. These activities should address reconciliation and peace-building, 
poverty alleviation, accountable governance and natural disaster mitigation. Early warning systems should also be developed. 

6. Decision-making processes and the implementation of programs on internal displacement should involve the active consultation and participation of the full 
range of stakeholders, and particularly IDPs themselves. IDPs should also have the opportunity to take part in deliberations on internal displacement at all levels. 

7. Among internally displaced persons, women, children, the elderly, and the disabled may have special needs which should be identified and addressed during all phases of displacement and in all contexts, including camps and urban environments. 

8. Responses to internal displacement must take into account not only the needs of IDPs, but also the concerns of the families and communities that provide them shelter. 

9.Governmental, non-governmental, regional and international organizations should coordinate their activities to ensure a comprehensive approach to internal displacement that avoids the duplication of efforts and the inefficient use of resources. To this end, each ECOWAS state should identify a national focal point with responsibility for internal displacement issues. 

10. States should ensure that civil society partners and international agencies have safe and unhindered access to internally displaced populations requiring protection and assistance. 

11. Relevant state authorities, in conjunction with civil society organizations, academic institutions and international agencies should collaborate to improve methods of gathering and analyzing data on the location, condition and needs of IDPs and the communities in which they live. This information should be disseminated widely, especially through the media. 

12. A comprehensive approach to durable solutions is required that addresses the original causes of displacement as well as the vulnerability of IDPs and their neighbors. In order to ensure the sustainability of return, resettlement and reintegration, post-conflict transition programs should be implemented, as well as land tenure reform and employment generation programs. 

13. The right of internally displaced persons to make an informed choice whether to return, resettle or integrate locally should be respected. 

14. Allocations for IDP programs should be made in national budgets, and opportunities for public-private funding partnerships should be explored. International donors should provide consistent and reliable support. 

15. Protection and empowerment of IDP women should be enhanced. Following return, resettlement and family reunification, greater efforts should be made to ensure that IDP women can preserve and continue to develop the valuable professional and livelihood skills they often acquire while displaced, particularly as heads of households. Domestic violence against IDP women and the health and psychosocial needs of the survivors of sexual abuse should also receive increased attention from national authorities, humanitarian agencies and NGOs. 

16. Protection and access to durable solutions for IDP children should be improved. In particular, increased support should be directed towards family reunification programs and the integration of provisions on displaced children into national child protection laws. Specialized training should be provided to improve services for displaced children, particularly child combatants and unaccompanied minors. 

17. Responses to internal displacement should be harmonized across the sub-region. Efforts should be made to ensure the equitable treatment of IDPs and other vulnerable populations. 

18. IDPs’ access to national justice systems should be facilitated and every effort should be made to combat impunity for human rights violations. Community-based approaches to reconciliation such as cooperative economic projects should also be pursued. 

19. ECOWAS should strengthen its engagement on issues of internal displacement. The issue of internal displacement should be placed on the agenda of upcoming Ministerial and Heads of State meetings. ECOWAS Member States should consider 
the development of a protocol, declaration or plan of action to address internal displacement in West Africa. Such efforts should be coordinated with the work of 
the African Union and linked to donor initiatives. 

20. The capacity of ECOWAS to advocate on issues of internal displacement should be reinforced. To this end, ECOWAS should appoint a focal point dedicated to addressing issues of internal displacement in West Africa. This person may be an eminent dignitary responsible for raising awareness of displacement issues, investigating situations of displacement, and promoting protection and assistance for IDPs in West Africa. 


State commitment to ECOWAS Protocols relevant to internal displacement should be consolidated through universal ratification. ECOWAS should undertake regular monitoring of the implementation of these instruments. 


Inter-regional dialogue on issues of internal displacement should be encouraged, including through African Union processes. In particular, national human rights institutions from across Africa should have the opportunity to meet and compare experiences in addressing internal displacement. 

23. Protection issues should be integrated into the design of peace operations and the capacity of peacekeepers to respond to internal displacement should be strengthened through extensive training. The ECOWAS Stand-By Force should also receive training on issues of internal displacement. Monitoring procedures should be instituted or enhanced to ensure that codes of conduct banning the exploitation of the displaced by peacekeeping forces are rigorously enforced. 

24. Every effort should be made to ensure that international interventions on behalf of IDPs do not promote dependence but foster self-reliance and community sustainability.
� International Humanitarian Law is governed by the Geneva Conventions of 1948 	and its accompanying protocols.


� International Criminal Law was applied for adjudication at the International 	Criminal Tribunals in Rwanda and the Former Yugoslavia and is presently 	enshrined on the Rome Statute of the International Criminal Court. The 	demand for reparation by former Japanese ‘Comfort Women’ was made 	on the basis of International Criminal Law principles.


� These facts were brought to the author’s notice through conversations with Alice 	Miller.


� Refugee law provides surrogate national protection to individuals when their states 	have failed to fulfil fundamental obligations, and when that failure has a 	specified discriminatory impact. Under the Refugees Convention, the 	responsibility to provide international protection – a surrogate to the 	ruptured, national protection – is placed in states that are parties to the 	convention.
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