
 

 

 
Dealing with Migration:  
A Test for Democracies 

 
By 
 

François Crépeau1
 
* 

 

Introduction 

 By referendum held on 29 November 2009, the Swiss population 
decided a ban on the construction of minarets in Switzerland. This 
referendum resulted from an initiative of a nationalist populist right-wing 
party, an initiative which had at first not been taken seriously by Swiss 
mainstream politicians. The results were a shock: 57.5% of the population 
and 22 of the 27 cantons voted in favour of the ban. Negative reactions 
poured in from abroad and the Swiss government was rightly embarrassed. 
In effect, this referendum constituted a denial of the social reality of the 
320,000 Muslims living in Switzerland, which constitute 5% of the total 
Swiss population. It was also the demonstration of a despairingly simplistic 
world view: how could the banning of minarets change anything in the 
sociological, political and legal situation of the Swiss Muslims or of the Swiss 
population in general. At the symbolic level, it was however a powerful sign 
of rejection of an “other”, thus caricatured and designated as the scapegoat 
for indistinct identity fears. 
 
Migration as a Complex Phenomenon 
 
 Migration is a complex phenomenon that defies such caricatures2. It 
is a constant of civilization: the history of humanity is that of an endless 
journey across the various continents of our planet. Time wise, it is also a 
generational phenomenon, triggered by a huge array of political, economic 
and social factors that cannot meaningfully be influenced by short term 
politics. At the individual level, it is a personal trajectory through several 
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social spaces, with all the interactions that this implies along the way. 
Globally, migration can be seen as an economic transfer – of either funds or 
skills – that respond to push and pull factors, or a development issue, 
especially through “brain drain” and “brain gain”. Migration is sometimes 
used to fulfill demographic objectives, for example in Canada, Australia or 
the United States, where increasing the population is linked to an 
international strategic positioning: a search for a more robust economy, 
stronger clout in international affairs, and therefore an increase in global 
power. 
 As a vector of social transformation, it is often a focus of the 
political discourse on identity, with all the demagogical outpourings of 
hatred about the “others” that can be imagined: very often, this discourse is 
shaping the political agendas. Migration may pose challenges to territorial 
sovereignty: it may be a security concern, about which the State security 
agencies often refuse to share information, and is often a clandestine 
phenomenon, creating pockets of social invisibility. It is also a key to cultural 
pluralism, at the same time creating here vibrant multicultural societies, 
attracting there waves of communal violence or developing elsewhere into 
barely coexisting ghettoized communities. Although rife with human rights 
issues, migration, as a social phenomenon, is not yet a human right in itself: 
one has the right to exit any country but doesn’t have the right, save for 
refugees, to enter any other country than one’s country of 
citizenship.Migration is therefore a complex multifaceted phenomenon that 
should be apprehended in many ways, through multidisciplinary approaches, 
with methodological caution, and with the constant concern of not loosing 
connection to the individual narratives at stake. 
 
Migrants’ Rights are Human Rights 
  
 The background idea in this essay is that as migration is a constant 
of civilization, we are all migrants. We have however witnessed, over the 
past thirty years, the progressive devaluation of asylum. At first an 
immemorial tradition, asylum has recently been construed as a potential 
threat to national security and we are moving towards a securitized control 
of migration movements. Migrants have rights and the respect, fulfilment, 
protection and promotion of the rights of migrants, as they relate to the 
rights of citizens, is the next frontier in terms of human rights policies. 
Ultimately, we shall need to think about a reconceptualization of citizenship, 
in order to recognise the presence of all “foreigners” in terms of their 
administrative status. 
 
 
 
 
 
 



Dealing with Migration: A Test for Democracies 39 

We are all Migrants 
 
Humanity on the Move 
 
 Humanity is on an ongoing endless journey. We have always been 
migrants, since our species appeared around 200,000 years ago in Africa and 
then colonised all continents. Migration is at the heart of many civilisations, 
as exemplified by the Exodus in the Bible, the Kadesh treaty (1275 BCE) 
between Ramses II and the Hittites, Homer’s Odyssey, the parable of the 
Good Samaritan in the New Testament, the Hegira in Islam, etc.3 Our 
settling on the land is recent and unstable. Nomadic populations still exist, 
such as the Romas and some aboriginal people. Pilgrimages remain 
important traditions, as exemplified by the importance of Mecca or Santiago 
de Compostela. The rural exodus, the urbanisation process and the 
movement of seasonal agricultural workers, for example, all include 
elements of migration. Many individuals migrate for work, studies, 
retirement or tourism. “Expats” and “snowbirds” are all migrants. We, 
moreover, dream of outer space, as many novels, movies and TV series 
show. 
 Migrants represented about 3% of the world population throughout 
the last century, although numbers have hugely increased. Today, it 
corresponds to some 200 millions migrants worldwide. Migration has always 
existed in areas of poverty and violence to regions of prosperity and stability: 
the first creates push factors; the second is responsible for pull factors. We 
can slow migration in the short term, but can’t stop it in the long term, as it 
responds to a basic human need, i.e. the ability to imagine a future for 
oneself and one’s children. Most of us would also try to migrate if placed in 
front of the choices facing most migrants. Irregular migration results 
therefore from our repressive policies which interfere with the effective 
fulfilment and interplay of emigration and immigration needs4. 
 
Domestic Policies try to Control Migration 
 
 States from the Global North design policies intended to control 
migrations in various ways. In countries like Canada, Australia and the 
United States, immigration policies are used to fulfill demographic 
objectives: governments create socioeconomic integration policies and 
cultural diversity is celebrated. In contrast, continental European States’ 
policies have been designed to manage unskilled foreign populations, often 
considered as cheap labour: there were few integration measures and 
multiculturalism has not been considered a founding principle, when it was 
not rejected outright. However, migrants do integrate on the ground in both 
sets of countries and they experience common successes and difficulties 
with the coexistence of various communities.  
 Both groups also share common policies, such as the repression of 
irregular migration and resurgent temporary migrant workers’ schemes. 
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These policies create spaces of vulnerability5. Temporary migrant workers 
and irregular migrants are often left at the mercy of employers who can 
trigger their deportation. This is the case, for example, in Canada, for 
migrants who come with the seasonal agricultural workers programme or 
the live-in care-givers programme. This power over the migrant’s life 
generally silences them and creates a huge potential for exploitation: modern 
slavery, sexual exploitation, etc.6 
 
Migration as a Human Rights Challenge to the Sovereignty Paradigm 
 
 The migrant illustrates the conflict between the territorial 
sovereignty and human rights paradigms. In the former, the host state 
decides who enters and stays, who is a member of the political community, 
who is a citizen. According to the sovereignty paradigm, the foreigner has 
no rights a priori in the host state: he only enjoys rights in the home state, or 
state of citizenship. Traditionally, the host state treats foreigners as it wishes 
and has administrative discretion over them, under the rule of reciprocity. 
The human rights paradigm, more recent and universal, posits that anyone 
has inherent rights opposable to any form of power, public or private. States 
must respect the rights of all persons within their power, everywhere, at any 
time. Therefore, migrants are entitled to the respect, fulfilment, protection 
and promotion of all their fundamental rights, including the right to equality 
and the prohibition of discrimination. The migrant is therefore the case in 
point in the conflict between the sovereignty and human rights paradigms as 
basic principles structuring international law and policy.7 
 
The Progressive Devaluation of Asylum 
 
 Asylum is an immemorial tradition of most civilisations, found, 
among others, in the Bible and in Greek tragedies. The traditional law of 
hospitality urges us: « Welcome the stranger, because you were a stranger in 
the land of Egypt »8. Related to this antique tradition, asylum was probably 
first justified by religious beliefs: it was the divine protection in a sanctuary. 
It recently evolved to become a personal protection offered by a Prince or a 
State, for political reasons9. 
 Notwithstanding this tradition, the concept of “asylum seeker” is a 
quite recent construct (early ‘80s). In 1973, the oil crisis justified the closure 
of the Global North borders to foreign workers. Combined with an 
increased accessibility to international travel and communications, the 
number of asylum claims soared. In Canada, it jumped from 600 in 1976 to 
60 000 in 1986. States reacted to the increasing number of asylum claims 
with a strong anti-asylum discourse and with repressive and deterrence 
measures10. 
 Stripped from its ideological dimension with the collapse of the 
Soviet bloc after 1989, asylum became more and more construed as a threat 
to territorial sovereignty. Asylum seekers are often presented as “bogus” 
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refugees, whose claims are fictitious, or as irregular migrants trying to “jump 
the queue” of the numerous honest and worthy applicants in the legal 
immigration system. The public discourse frequently associates asylum with 
other forms of “criminality”, such as irregular migration, fraud, crime, 
trafficking, smuggling, terrorism, thus justifying deterrence and preventive 
measures against all “unlawful aliens”, including asylum seekers. 
 Deterrence measures attempt to discourage asylum seekers to enter 
the country by raising the cost and diminishing the benefits of migration. 
They focus on reducing the entitlements offered to migrants, such as the 
elimination of appeals in the refugee determination process and the 
reduction of access to legal aid, labour market and social protection11. 
Migrants also face increased detention. For example, the following map12 
shows migrants detention facilities in Europe and Mediterranean countries. 

 
 
 Migrant smuggling is sometimes heavily criminalised and involves 
excessive penalties, especially when it affects persons who help irregular 
migrants for humanitarian purposes. Furthermore, States resort to bilateral 
and multilateral agreements to facilitate the return of undesirable migrants, 
such as the 2007 Readmission agreement between Europe and Russia or the 
safe third country agreements in Europe (1990 Dublin Convention) and North 
America (2002 Canada-United States Safe third Country Agreement)13. 
 Preventive measures are designed to impede the arrival of asylum 
seekers: in order to avoid the intervention of NGOs, lawyers, politicians or 
the media who can try to fight deportations, it is much easier to prevent 
migrants to set foot on “our” territory altogether14. None of these annoying 
actors will intervene in favour of someone who is maintained abroad. They 
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include visa regimes, of which the visa obligation for Mexican and Czech 
nationals is the most recent example in Canada, an obligation directly 
triggered by the rise in the number of asylum claims from these two 
countries. States apply carrier sanctions (fines imposed on transportation 
companies for bringing foreign individuals without appropriate 
documentation) leading to a partial privatisation of migration controls. They 
also resort to interception mechanisms abroad in order to prevent irregular 
migration: Canada has deployed migration integrity officers abroad. As well, 
immigration intelligence is widely shared without effective control on the 
transfer of personal information found on such databases. International 
economic cooperation arrangements – such as the Barcelona Process in the 
Mediterranean, the Puebla process for Central America or the EU-ACP 
development agreements – all contain nowadays conditionalities related to 
migration controls by countries in the Global South15. Borders and seas are 
militarized: Guantanamo during the ‘90s, the enduring Pacific Solution in 
Australia, Frontex in Europe (Lampedusa, Malta, Canary Islands). European 
countries have discussed the idea of an “externalisation” of asylum policies, 
meaning that asylum procedures would only take place abroad, in such 
countries as Libya, Morocco, Albania and Mauritania16. 
 All in all, States are progressively reinforcing, into a coherently 
articulated strategy, their arsenal of measures for preventing irregular 
movements of persons, including asylum seekers and refugees, and reducing 
the “burden” of such migration. 
 
The Securitized Control of Migrations 
 
A New Migration Security Paradigm 
 
 These measures proceed from a change of political paradigm, 
reflected by changes in the public discourse on migrants. Especially since 
9/11, as well as the 2004 Madrid and 2005 London bombings, migrants are 
considered suspect, dangerous. They are even more associated with social 
ills in the economy (unemployment, welfare State crisis, etc.), security (inner 
cities, petty violence, organized crime, terrorism, etc.) and identity 
(demographic changes, identity markers) spheres. An “us and them” mentality 
is at work, potent with discrimination and easily manipulated into hatred17. 
 But migration was part of a new international security paradigm 
even before the attacks of the Noughties. In the past two decades, has 
emerged a phenomenon of securitisation of the public space. It designates 
the process by which a policy issue (such as international migration) 
becomes a security issue18. This phenomenon also includes water security, 
food security, energy security, communication security, environmental 
security, human security, urban security, to name only a few.  
 Since 9/11, however, this process has quickened19. Domestic 
developments include new legislation against terrorism, policies to fight 
irregular labour and institutions like the Homeland Security Department. 
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Administrative practices, such as the privatisation of detention, are 
extended, and new ones often go undetected, like discriminatory practices at 
the border and abroad. 
 
The Human Rights Framework Challenged 
 
 In the meantime, international and constitutional human rights 
guarantees remained unchanged. 9/11 did not affect this legal framework, 
except for some interpretation reworking. It did not change because it is the 
legacy of the generation who lived through the horrors of WWII and it was 
designed to provide a framework for shocks even greater than 9/11. 
 Certainly, some States feel “trapped” by their human rights 
commitments, when comes the time to apply them to migrants, as they 
never envisaged that migrants would use them. Canada was incensed to be 
condemned by the UN Committee against Torture, in the Khan case, in 
1994, for its intention to return a Kashmiri militant, as it considered that the 
1984 Convention against Torture had not been intended for such cases20. 
 Securitizing immigration allows States to invoke a “State of 
exception” against migrants21. For example, British Prime Minister Tony 
Blair suggested that his country could withdraw from the 1950 European 
Convention on Human Rights with regards to asylum seekers, if their number 
didn’t diminish. Canadian authorities recently rejected a communication 
from the UN Committee against Torture and deported an individual whom 
this treaty body had declared as in need of protection22. 
 The securitisation process thus reframed the status of migrants. 
Irregular migration is now considered part of “international criminality” and 
it is implied that irregular migrants shouldn’t be recognized any rights. 
Indeed, very few States (and not one State of the Global North) signed or 
ratified the 1990 International Convention on the Protection of the Rights of All 
Migrant Workers and Members of Their Families23, which mostly restates and 
details the rights that all migrants, including irregular migrants, already enjoy 
as a result of all the previous international human rights instruments. 
 
Criticizing the Securitisation Process against Irregular Migrants 
 
 Irregular entry is not a crime against persons or against property: it 
is essentially the crossing of a virtual line in the sand, which hurts no one in 
itself. Moreover, the use of smuggling rings is often essential, when all other 
avenues towards protection are closed. It has always existed and, despite 
being a nasty business, rife with possibilities of exploitation, examples 
abound when it actually saved lives: German Jews (in the movie Casablanca, 
the false travel documents were hidden in the piano), Spanish Republicans, 
Indochinese and Haitians boat people, and many others were saved due to 
migrant smuggling. 
 The large majority of irregular migrants pose no security risk and 
9/11 terrorists were not irregular migrants. Although framed as a fight 
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against international criminality, the migration control mechanisms are more 
used to create a reassuring discourse about appropriate government action, 
than to effectively increase the security of citizens. 
 Furthermore, irregular migrants do work and pay at least direct 
taxes, and their exploitation in specific sectors of the economy 
(construction, agricultural, domestic, cleaning or catering services, for 
example) enhances the competitiveness of Global North economies24. 
Actually, they are badly needed: without them, those sectors would risk 
being wiped out. This essential pull factor is systematically forgotten in 
government discourse regarding irregular migration: the fact that “we” are 
co-responsible for it is never mentioned. 
 As Antonio Gutteres, United Nations’ High Commissioner for 
Refugees said yesterday (14 December 2009): “Politicians do not have the 
courage to tell people that we need more migrants. […] Smugglers respond 
to a need. That’s why it’s so difficult to fight them. If the market requires 
more people, they will come. If you close the door, they will climb through 
the window. […] All our societies will become multiethnic, multi-religious 
and multicultural, whether we like it or not.”25 
 Finally, measures against irregular migration are inefficient, as they 
never address the root causes for migration, which are, at a macro level, the 
persistent failure of international development policies and the need for 
exploited labour in the capitalist Global North, and, at a micro level, the 
personal inability to imagine a future for oneself and one’s children26. 
 
Migrants have Rights 
 
 States benefit from territorial sovereignty and may exclude any 
foreigner from their territory, with due respect for international obligations: 
this traditional principle of international law remains valid. But we have 
added a new principle to it: everyone generally benefits from the same 
fundamental rights, citizens and foreigners alike. 
 
Some Rights are reserved to Citizens, but most Rights are enjoyed by 
“Everyone” 
 
 Two rights are exclusive to the citizen: the right to political 
participation, which means the right to vote and be elected, and the right to 
enter and remain on the territory. This is the situation in Canada27. But 
exceptions exist that show that it is possible to imagine another regime: 
citizens of European Union countries can move freely across internal 
borders of the European territory and may vote in local elections in their 
country of residence28. 
 All other rights apply equally to the foreigner and the citizen, by 
virtue of their common humanity. This means, inter alia, that the foreigner 
has the right to equality and to not being discriminated against on the 
ground of nationality, and that she is protected against return to torture and 
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arbitrary detention. Foreign children enjoy specific protections. 
Furthermore, the foreigner must have access to recourses and due process. 
She benefits from guarantees even in cases of national security. 
 States must respect those rights. The non-discrimination standard, 
based on the right to equality, forbids in principle the differential treatment 
based on citizenship or immigration status in the implementation of 
fundamental rights. In Canada, according to article 1 of the Canadian Charter 
of Rights and Freedoms, a differentiation between citizens and non-citizens 
must be “reasonable and justifiable in a free and democratic society”29. The 
same criteria are used in Europe. 
 
Tribunals have started to acknowledge that Migrants’ Rights are 
Human Rights 
 
 This is what, still with many caveats, several tribunals have already 
started to affirm. The Supreme Court of Canada has curtailed the 
discretionary elements and the secrecy of the long-term detention without 
charges of persons subject to a security certificate signed by cabinet 
members30. The United States Supreme Court has progressively imposed a 
due process framework to the detention in Guantanamo Bay of suspects 
caught in the “war against terror”, when it had not done so for the Haitian 
irregular migrants detained in Guantanamo Bay during the ‘90s31. The 
European Court of Human Rights has affirmed that so-called 
“international” zones in airports are actually national territory where all 
human rights guarantees apply32. The British House of Lords has decided 
that indefinite detention and discriminatory practices in a foreign airport 
were not compatible with a proper interpretation of the human rights 
framework that governs the country and the continent33. 
 In the end, past the moral panic that followed 9/11, normal legal 
frameworks reassert themselves progressively. Our common universal 
human rights framework had been established by the generation that had 
lived through the horrors of World War II. Their legacy was that law must 
always prevail over executive power. This had been threatened by the modus 
operandi established for the “war on terror”. It is heartening to see that 
courts are slowly reasserting their control over laws and policies that 
expanded executive powers against individual freedoms. Their point is that 
political legitimacy is not in the objective pursued but in the procedures 
followed: unless public authorities submit to the normal rules of procedure 
and evidence, their decisions will come out as arbitrary, thus undermining 
the legitimacy of their action and threatening the political support needed 
for long-term action against terrorism.  
 
Section V: Changing our Conception of Citizenship? 
 
 Throughout history, marginalized or vulnerable categories of 
population have always had to fight for their rights. In modern times, they 
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also fought through the courts, against the Executive, against Parliament, 
and often against a majority of public opinion. Among others, they include 
recently industrial workers, women, aboriginals, national minorities, 
detainees, gays and lesbians. Migrants are the latest of such vulnerable 
groups.  
 
Our Political Structures are Inadequate 
 
 One cannot generally expect however the executive or the 
legislative powers to protect the rights of migrants, for many reasons. These 
are too convenient scapegoats for some woes of our societies, such as 
unemployment or criminality. Migrants rarely complain and are thus legally 
insignificant. Because they do not vote, they are also politically insignificant. 
Therefore, politicians are unlikely to consider their preferences34. As host 
States authorities manipulate information and nationalist populist discourse 
goes uncontradicted, public opinions are easily convinced not to support 
migrants and frankly do not care much. It comes down to NGOs, churches, 
pro bono lawyers and other concerned citizens to carry the sole burden of 
the respect, fulfilment, protection or promotion of their rights: it is a much 
too heavy burden for their meagre resources. We cannot overcome the 
difficulties of the situation unless we take a different view on migrants. 
 
Migrants as Local Citizens 
 
 As they are an integral part of the city, migrants should be 
considered local citizens. They would be citizens with a small « c », as they 
are not nationals. They can however be considered locally as citizens, on an 
equal footing with everyone who also lives and works in the city.  
 Migrants all work and contribute to the economy of the host State. 
When vulnerable or irregular, their work – and exploitation – contributes to 
the competitiveness of its economy in several sectors like agriculture, 
construction or catering. They pay taxes on everything they buy or rent, and 
sparingly use public services. The absence of an administrative status that 
recognizes the whole range of their rights is the cause of their vulnerability. 
Restoring coherent statuses to such persons would go a long way towards 
empowering them to fight exploitation. 
 Here are some examples of how some local communities already 
adopt a different attitude on vulnerable migrants. In many American cities in 
the United States (San Francisco is an example), the police have decided not 
to control immigration status in encounters with fellow citizens, so as to be 
able to implement their “law & order” agenda, with the confidence of all 
segments of the population: fighting violence becomes impossible when 
victims do not call the police for fear of deportation. In Toronto, all 
children have the right to go to school whatever the status of their parents, 
according to a “don’t ask, don’t tell” policy. In Massachusetts, the State 
hands out driver’s licences without checking the immigration status, thus 
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allowing irregular migrants to establish an identity giving them access to 
many services. In Quebec, the AH1N1 flu vaccination campaign of the fall 
of 2009 was available to all, irrespective of immigration status: public health 
measures are partially ineffective if they exclude entire segments of the 
population. In Paris, during the 80’s, a medical dispensary for irregular 
migrants had been established by an NGO (“Médecins du Monde”) and it 
benefited of an agreement with the authorities according to which the queue 
would not be raided by the police.  
 These are all examples that show that a different conception of the 
place of vulnerable migrants in many host societies is possible. If 
immigration status is still an important factor at national level, local 
governments (regional or municipal) can adopt a different stand. The key 
idea is that there would not be a special status for migrants: there would be 
only one status for all inhabitants of the city or local community. Any 
person who lives there and participates in the economic and social workings 
of any society should enjoy a status that allows her to benefits from services 
commensurate to her contribution and participate in the local political 
decision-making.  
 
Conclusion: Dealing with Migrants as a Test for Democracies 
 
 Democracy is a complex relation between three essential elements: 
political representation, which is the expression of the will of the majority 
and confers electoral legitimacy; respect for human rights, which recalls the 
importance of the individual or minority voice and confers normative 
legitimacy; and the Rule of Law, which affirms the pre-eminence of human 
rights over political expediency, implies the availability of a recourse to a 
tribunal or other national human rights institution against any unfair 
decision, and which is the guarantee of the first two elements. Full political 
legitimacy is today the result of an inter-institutional dialogue between 
elected representatives and judges acting as guardians of human rights. 
 This is why the Swiss referendum-based ban on minarets is a flawed 
political decision and why Swiss “direct democracy” is utterly undemocratic 
as is. The will of the majority is never sufficient to establish a norm. 
Working through representatives already diminishes the risk of nationalist 
populist outbursts such as this one. But the protection of all human rights 
for all, including minorities, is essential in any democratic process. Complex 
issues cannot be understood, nor solved, through simplistic questions 
requiring simplistic answers. Complex decision-making is better left to 
representatives who can work with experts and be judged for their results in 
the next elections. Moreover, no decision by a majority should be exempt 
from judicial review based on the protection of human rights for all. 
Hopefully, the Swiss Federal Tribunal will decide that the outcome of the 
referendum, although clearly the will of the majority, is unconstitutional in 
that it violates the human rights of many in Switzerland.   
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 Political mobilisation and legal guarantees must be combined to 
achieve true democracy: the history of the 20th century has demonstrated 
that majorities can be wrong and that individuals and minorities must be 
able to defend their rights against any majority. The protection of human 
rights is always a political struggle in which law is a tool to be used by 
individuals and groups, a tool that enhances and furthers political 
mobilisation, a tool that is generally useless without political mobilisation. 
The question therefore is: in the absence of political mobilisation, how, and 
who, can we mobilise in favour of migrants? Being the ultimate outsider, 
unable to use political representation, the migrant is the ultimate test for our 
democracies. 
 Since inserting art in our intellectual presentations has become a 
feature of this Seventh Winter Course, I shall leave you with a celebrated 
poem of John Donne (1572-1631), who prophetically affirms the 
universality of our human nature: 

No man is an island,  
entire of itself; 
every man is a piece of the continent, 
a part of the main. 
If a clod be washed away by the sea, 
Europe is the less, 
as well as if a promontory were,  
as well as if a manor of they friends's or of thine own were. 
Any man's death diminishes me, 
because I am involved in mankind. 
And therefore never send to know for whom the bell tolls; 
it tolls for thee. 
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