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“All humanity is one undivided and indivisible family, and each one of us is
responsible for the misdeeds of all the others. I cannot detach myself from
the wickedest soul.”

Mahatma Gandhi

“Injustice anywhere is a threat to justice everywhere.”
Martin Luther King, Jr.

Introduction

Situations of mass displacement are initially humanitarian crises that
threaten the physical survival and well-being of the displaced. The
immediate response is largely about overcoming the fundamental threat that
displacement poses to one's life by providing protection and assistance in
finding adequate shelter, food, and medical treatment to those individuals and
groups of individuals who have been forced to flee their homes and
communities for safety elsewhere. However, the forcible displacement of
persons, both inside and outside the borders of their own countries, is a
complex phenomenon and one with dimensions other than solely humanitarian.
For instance, situations of mass displacement can have negative developmental
impacts on economic growth, poverty reduction, and governance that must be
addressed. Responses to displacement and the protection of displaced persons
also have significant linkages to peace and justice.

The success of peacemaking and efforts to overcome the effects of
conflict, violence, and mass atrocities and human rights violations that give rise
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to displacement are inextricably linked to addressing the needs and
vulnerabilities of those displaced by these phenomena and by guaranteeing their
fundamental rights and freedoms.! This includes the right of internally displaced
persons to durable solutions. In many instances, the scale and the impact of
displacement triggered by conflict, violence, and mass atrocities and human
rights violations can be so great that no realistic plan to bring about peace as
well as reconciliation and recovery over the long-term can ignore the justice
needs of displaced persons. Justice and accountability can also play an essential
role in creating the necessary conditions for achieving durable solutions to their
displacement and “just returns.””?

This essay explores the nexus between justice and displacement in an
effort to develop a common understanding of justice and accountability
measures as an integral part of comprehensive responses to conflict-induced
displacement, including efforts to achieve solutions to displacement that are
voluntary, dignified, and just as well as durable. It will also address how various
justice and accountability measures associated with transitional justice have
acknowledged and addressed the needs of displaced persons around the world
and sought to include victims of displacement. It will begin, however, by
providing a brief overview of forced displacement, with a focus on the
situation of internally displaced persons and violations of their human rights.

The Global Phenomenon of Conflict-induced Internal
Displacement’

At the end of 2008, 42 million people were forced or otherwise
obliged to flee their homes and communities on account of conflict, violence,
mass atrocities and human rights violations. In addition to the global refugee
population, which is estimated at 16 million people, this population comprised
of an additional 26 million individuals displaced within the borders of their
own countries. These people, who we classify as internally displaced persons,
or IDPs, can be found in at least 50 countries around the word at present,
making internal displacement truly a global phenomenon.

Most of the wotld's IDPs are found in Africa, where at least 11.6
million individuals are displaced within the borders of their own countries.
In fact, three of the world's five largest IDP populations are located in this
region. This inauspicious list includes countries such as Sudan, with 4.9
million IDPs, the Democratic Republic of the Congo with 1.4 million IDPs,
and Somalia with 1.3 million IDPs. Other situations of mass displacement in
Africa resulting from conflict and violence currently can be found in the
Central African Republic, Cote d'Ivoire, Kenya, and Uganda.

Africans are not alone in dealing with conflict-induced internal
displacement. At present, there are about 4.5 million IDPs in the Americas,
the overwhelming majority of whom are found in Colombia, where decades
of internal armed conflict, combined with violence related to narco-
trafficking, have given rise to the world's second largest population of
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internally displaced persons. Hundreds of thousands of individuals are also
internally displaced in Mexico, Guatemala, and Peru.

Moving eastward, the number of IDPs in the Middle East are
currently about 3.9 million people. More than 2.8 million individuals remain
displaced inside Iraq. Roughly two-thirds of 2.8 million have been displaced
from sectarian violence following the US-led invasion. Internally displaced
persons can also be found in Syria, Lebanon, Israel, and Palestine, many of
whom have been displaced for decades. In addition, recent political violence
and conflict in Yemen has given rise to over 100,000 IDPs in the Arabian
Peninsula.

Large populations of displaced persons can be found in dozens of
other countries around the world as well. This includes many countries in
South and South-East Asia such as the Philippines and Sri Lanka, where the
total number of displaced persons increased by roughly 600,000 and 200,000
persons respectively in 2008. In 2009, approximately 2 million Pakistanis
were displaced during counter-insurgency operations in the Swat Valley and
surrounding areas. In neighboring Afghanistan, several hundred thousand
Afghanis, including many former refugees, have also been displaced as a
result of conflict and violence. Complex situations of displacement also exist
in India and in neighboring Bangladesh, where social and ethnic tensions in
addition to other factors have given rise to the displacement of thousands.

Situations of internal displacement continue to confront countries
in Europe and Eurasia, where a total of 2.5 million people are internally
displaced. If we look at the Balkans, where the term ethnic cleansing was
coined to describe violence in Bosnia, Serbia, and Kosovo, and to Armenia,
Azerbaijan, and Georgia in the South Caucasus, we can find hundreds of
thousands of internally displaced persons, many of whom who have been
displaced for more than a decade. Roughly 1 million persons are internally
displaced within Turkey, while 200,000 IDPs can be found in Cyprus. In the
North Caucasus of the Russian Federation, more than 70,000 persons are
thought to be internally displaced as a result of violence there.

Frameworks for Justice and Displacement

Over the past half century, the world has witnessed astounding
levels of mass atrocities and human rights violations associated with armed
conflicts and situations of generalized violence in all parts of the globe as
well as a surge in the number of internally displaced persons like those cited
above. At the same time, we have also seen the emergence and evolution of
two sets of frameworks to address these phenomena:

1) a framework for the protection of internally displaced persons

and the prevention of forced displacement, and 2) a framework for

the justice and accountability, including measures of transitional
justice. Both frameworks comprise a set of norms and institutions
meant to prevent these phenomena and mitigate their most
pernicious effects. Similarly, they are both cognizant of principles of
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state responsibility as well as sovereignty, while elaborating a

complementary role for international institutions.

The justice and accountability framework is comprised of an
overlapping series of international instruments including the Universal
Declaration on Human Rights and various human rights conventions and
agreements* as well as the Convention Against Torture, the Geneva
Conventions, the Rome Statute of the International Criminal Court, and
statutes of other international, regional, and hybrid courts and tribunals. The
principal aim of these instruments is to protect the safety, security, and
dignity of individuals »is  vis state and non-state actors by guaranteeing the
fundamental human rights and freedoms of all persons, including the right
to a remedy when these rights have been violated.

Within the sphere of international humanitarian law, parties to a
conflict, including both state and non-state actors, are expressly prohibited
by the Geneva Conventions from coercing and forcing civilians to leave
their homes and communities unless necessary for their safety or the
conduct of military operations.> In addition, Article 7 of the ICC Statute,
which also serves as a model for domestic legislation aimed at prosecuting
mass atrocities, identifies deportation and the forcible transfer of civilian
populations through expulsion and other coercive acts as a crime against
humanity.¢ The ICC Statute also defines war crimes as including the
“unlawful deportation and transfer of civilians” as well as the “ordering of
displacement of the civilian population.””

This normative framework is supported and ultimately applied and
enforced by a number of institutional pillars. In addition to national judicial
systems, these pillars include regional and sub-regional courts and
commissions; judicial and quasi-judicial bodies of the United Nations system
such as treaty oversight bodies and ad hoc criminal tribunals; and the
permanent International Criminal Court. These institutions have become
increasingly active over the past decade as accountability mechanisms by
investigating and prosecuting those responsible for violations of human
rights and humanitarian law in places such as Bosnia, Rwanda, Sierra Leone,
Timore Leste, Cambodia, and many others. They have also served as an
important role in promoting justice by acknowledging the victims of these
crimes and providing redress for the violations of their rights by illegal acts
of state and non-state actors.

These pillars are complemented by so-called transitional justice
measures at the national level which are considered to include the “full range
of processes and mechanisms associated with a society's attempt to come to
term with a legacy of large-scale past abuses, in order to ensure
accountability, serve justice and achieve reconciliation.”® Transitional justice
measures, which also aim to build trust among victims, the state, and society,
consist of both judicial and non-judicial processes and mechanisms, namely
prosecutions, truth-seeking, reparations programs, and reform of domestic
justice and security sector institutions, i.e. courts, law enforcement agencies,
and military and security apparatuses. The design and use of these measures,
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in combination with the promotion of greater awareness and respect for the
norms that underpin their activities, can contribute to comprehensive efforts
to promote and protect the rights of all persons in conflict and post-conflict
contexts, including victims of displacement.
The framework for the protection of internally displaced persons is,
first and foremost, centered on the United Nations Guiding Principles on Internal
Displacement, which were endorsed by the UN General Assembly in 1998 and
recognized by the 2005 World Summit Outcome Document as an “important
international framework for the protection of internally displaced persons.””
The Guiding Principles do not create new law but restate existing rights and
freedoms found in relevant provisions of binding instruments of international
human rights, humanitarian, and refugee law!® as well as customary
international law, and interpret them in the context of IDP vulnerabilities and
protection needs. These rights and freedoms are grouped into the following
four areas:
® Rights related to physical security and integrity (eg, rights to life,
integrity and dignity of the person; freedom from arbitrary detention,
torture, sexual abuse, and exploitation);

® Rights related to basic necessities of life (eg, rights to food, potable
water, and health);

® Rights related to civil and political protection (eg., rights to personal
documentation,  political  participation, and  freedom  from
discrimination); and

® Rights related to economic, social, and cultural protection (eg, rights to
employment, education, and property).!!

In addition, the Guiding Principles guarantee the right of all persons
to protection from arbitrary displacement and the right of those who have
been displaced to finding durable solutions to their displacement.!?
Regarding measures related to justice and accountability, the Principles also
recognize the obligation of national authorities to establish conditions that
allow IDPs to return to their homes or resettle elsewhere. This includes an
explicit obligation to provide for the restitution of property, compensation,
or other forms of just reparation as well an obligation to create secure
conditions for return or resettlement, from which the duty to pursue
transitional justice measures can be reasonably inferred.!> Notably, the
Guiding Principles do not criminalize acts giving rise to internal
displacement.

The Guiding Principles make clear that the national authorities, not
the international community, have primary duty to guarantee and protect the
rights of internally displaced persons through domestic laws and policies,
which should conform to international standards. This duty is based on the
notion that with sovereignty comes responsibility. Although states have the
right to conduct their internal affairs without interference, they must do so
in a way that protects the rights of their population, including displaced
persons. The international community can play a subsidiary or
complementary role only when the national authorities are unable or
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unwilling to do so, much like the system of international justice and
accountability. Although the United Nations High Commissioner for
Refugees (UNHCR), does not have an explicit mandate to protect and assist
an internally displaced person, it has taken a lead role in addressing their
needs along with the Office of the High Commissioner for Human Rights
(OHCHR), which support transitional justice measures, and other UN
agencies, such as the Office of the Coordinator for Humanitarian Affairs
(OCHA), and other humanitarian organizations.

The Justice and Displacement Nexus

Considerable attention has been given to the advent and
implementation of these frameworks by the international community. Over
the past decade, the promotion of justice and the protection of displaced
persons have become major undertakings by the national and international
actors. However, the two frameworks, the norms, institutions, and measures
they encompass, exist somewhat separately and independently of one
another at an operational level. A relationship, or nexus, between the two
does exist, and the two frameworks can be mutually reinforcing. Fach is
centered on protecting the individuals and groups of individuals from harm
associated with conflict, violence, and mass atrocities and human rights
violations. And, in the event this harm takes place, both frameworks seek to
provide some form of remedy. Moreover, wherever situations of conflict
and systematic human rights violations occur, mass displacement can also be
found, as evident in the lives of 26 million conflict-induced IDPs.

To be forcibly displaced from one’s home and community and
unable to return is to suffer injustice on a daily basis. As previously noted,
persons who have been uprooted against their will, forced from their
communities, and separated from their families as a result of armed conflict
are also very often victims of crimes that can shock the conscience of
humanity. In addition to the suffering from the act of forced displacement
itself, displaced persons can fall victim to other acts of violence and to
violations of international human rights and humanitarian law threaten their
safety, security, and dignity. This can include inhumane treatment, serious
bodily harm and the loss of life, deprivation of property, enforced
disappearances, arbitrary detention, and modern forms of enslavement such
as human trafficking. Women and children, who tend to make up the
majority of displaced populations, face an acute risk of gender-based
violence and sexual exploitation as a consequence of their displacement.!*
These and similar violent acts and abuses, in addition to discrimination and
marginalization that tend to beset the displaced, can take place during all
phases of an individual's displacement. And, they can affect those living in
camps as well as those who have managed to find more traditional and
secure forms of shelter and accommodation. In the words of a displaced
person in Colombia: “[displacement] is very unjust. Where's the
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compensation, the justice? You ask yourself: "Who's going to put this right?
How are you going to put it right?”’15

Justice in displacement contexts requites accountability for the
insecurity, exploitation, and abuse suffered by the displaced. The justice and
displacement nexus encompasses efforts to combat impunity for the
violation of the rights of the displaced and for violence they experience,
including their forcible transfer and displacement. Doing so can prevent the
occurrence of displacement in the future, while also providing victims of
displacement with some satisfaction that those responsible for their
suffering will be held to account for their actions. As another Colombian
IDP has declared, “they [those who displaced us| deserve to be punished, to
pay for what they’ve done. Because they aren’t good people; they are bad,
too bad to be living amongst others. They’ve destroyed the lives of innocent
people, people who didn’t have anything to do with them. So I think they
should be punished, that they should pay for what they’ve done.”1¢

The redress of past wrongs and the pursuit of justice and
accountability in the wake of violent conflict through prosecutions of
perpetrators, public truth-telling and apologies, and reparations that seek to
make the victims whole again are not only important ends unto themselves.
They can also provide essential means to address the root causes and
remedy the effects of conflict, violence, and mass atrocities and human
rights violations, including forced displacement. Similarly, justice and
accountability can contribute to the establishment of conditions necessary
for resolving existing situations of displacement. As the Representative of
the UN Secretary General on the Human Rights of Internally Displaced
Persons has warned, “[wlhere impunity prevails, ... because of lack of
political will to hold those responsible for crimes accountable, ... durable
solutions for displaced persons are not possible and such impunity may
create new tensions, endangering a fragile peace.!”

Justice and Durable Solutions to Internal Displacement

Justice and accountability can play an important role in resolving
situations of displacement triggered by conflict, violence, and mass atrocities
and remedying the adverse effects of these phenomena on the displaced and
society as a whole. Displacement ends when its victims no longer have
needs and vulnerabilities specifically related to their displacement and when
they have realized one of three durable solutions: return to their place of
origin, local integration in the area of their displacement, or resettlement in
another part of the country.!® Creating the processes and conditions under
which displaced persons may achieve one of these solutions is at the core of
comprehensive responses to displacement. Ensuring respect for human
rights and holding to account those responsible for mass atrocities and
systematic rights abuse through justice and accountability measutes is an
essential part of this response. These measures can contribute to the
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creation of the physical, economic, and social conditions necessary to
achieve durable solutions.

One of these conditions is achieved when individuals “do not suffer
attacks, harassment, intimidation, persecution or any other form of punitive
action upon return to their home communities or settlement in other
locations™ In those situations where justice and accountability have not
tigured prominently in the response to displacement, victims will most likely
be unable or unwilling to return to their homes, integrate locally, or resettle
elsewhere. The displaced may fear for their physical safety where armed
groups and individuals who forced them to flee are present and remain part
of the community. In addition, just solutions to displacement remain elusive
where displaced persons are discriminated against and are unable to access
basic government services, including humanitarian and reconstruction
assistance. Measures aimed at disarming and demobilizing armed groups,
promoting truth seeking processes, investigating and prosecuting those
responsible for violent acts and rights violations that gave rise to
displacement, and promoting greater respect for human rights, including the
right to non-discrimination, can go a long way toward removing perpetrators
of displacement from public life and creating conditions of safety and
security within the community that facilitate the end to displacement and the
achievement of just solutions.

Reparations can also play an important role in establishing
conditions necessary for just and durable solutions to displacement by
providing redress to the victims through a variety of material and symbolic
benefits.?0 In situations of displacement, property restoration and
compensation are perhaps the most effective measures for remedying the
economic insecurity that results an individual’s displacement and the loss of
livelihood.2! Enabling victims of displacement to return to their homes and
regain lost property, including both commercial and agricultural property,
not only provides them with shelter and economic security, it also allows
them to reclaim a semblance of normalcy in their lives and achieve parity
with other members of society.?? Similarly, symbolic forms of reparations,
such as official apologies, commemorations, and memortialization can
restore the confidence of victims of displacement in public institutions and
contribute to social solidarity and trust, all of which contribute to voluntary,
dignified, and just return and other durable solutions to displacement.

Enabling just and durable solutions to displacement also requires
processes aimed at increasing awareness and understanding of the situation
of displacement and its victims. Truth seeking processes, which can take the
form of truth and reconciliation commissions, commissions of inquiry, and
other non-judicial mechanisms, can feed into processes aimed at bringing
about return or resettlement of the displaced. For instance, these
mechanisms can examine and document patterns of violence and human
rights violations as well as explore their underlying causes and consequences,
including displacement. In doing so, truth secking processes facilitate
recognition of the victims' suffering and can ground responsibility for this
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suffering. These processes, which are aimed at alleviating tension and
building trust among victims and society, can also contribute to the creation
of a climate in which other mechanisms for justice and accountability such
as prosecutions and reparations can emerge. Like all transitional justice
mechanisms in displacement contexts, truth seeking processes should be
tailored to societal conditions and include consultations with the displaced
and other stakeholders such as host communities, civil society organizations,
and public institutions.

Addressing Displacement in Justice and Accountability
Mechanisms

In a small but growing number of countries, displacement is indeed
being addressed through the adoption of displacement-specific laws and
policies along with the establishment of justice and accountability
mechanisms. At the present time, approximately 20 countries have
developed normative frameworks to protect IDPs, many of which either
directly incorporate or reference the Guiding Principles on Internal
Displacement.?? In addition to setting forth the rights of IDPs and the
obligations of national authorities toward them, a handful of these laws
establish a basis for IDPs to obtain restitution and compensation. The
Turkish Compensation Law of 2004, for instance, makes available monetary
awards and other forms of compensatory relief for physical injury and loss
of property as a result of displacement.?* Laws that have adopted similar
approaches to compensation and property restitution as a remedy to
displacement can be found in Bosnia, Georgia, and Kosovo.

In addition to laws and policies, the national level, regional and sub
regional organizations are adopting multilateral agreements, based on the
Guiding Principles, that obligate their members to protect internally
displaced persons and seek an end to displacement in their countries. This
includes the recently adopted African Union Convention on the Protection
and Assistance of Internally Displaced Persons and two IDP-related
protocols of the International Conference of the Great Lakes Region, each
of which references some form of justice and accountability in response to
forced or arbitrary displacement.?> For its part, the AU Convention explicitly
obligates states patties to criminalize acts of atbitrary displacement in
domestic law, ensure individual responsibility for these acts, and provide
victims of displacement with effective remedies.2¢

Over the past decade, several truth commissions have investigated
acts of forced displacement and contemplated remedies for its victims.
These include truth commissions in Guatemala, Liberia, Peru, Sierra Leone,
and Timor Leste.?’ In Timor Leste, for example, internally displaced persons
were consulted by the Commission for Reception, Truth, and Reconciliation
and given a platform to speak about their suffering.?® In Guatemala, the
Commission for Historical Clarification concluded, based on interviews with
IDPs and others, the violence and persecution directed against the displaced
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Mayan population amounted to genocide.?? And, in Peru, the Truth and
Reconciliation recognized the suffering of displaced persons and
recommended that the victims receive compensation for the loss of property
and land.3 In a variety of other jurisdictions, such as Bosnia, Kosovo,
Lebanon, and Northern Cyprus, similar types of commissions have devised
restitution and compensation schemes for displaced persons.3!

Forced displacement has also been investigated and prosecuted by
domestic and international courts and tribunals. Following the violence and
displacement that occurred in Timor Leste, the Special Panels for Serious
Crimes investigated and prosecuted numerous acts of forcible transfer as a
crime against humanity.?> The War Crimes Chamber of the Bosnian State
Court recently concluded a trial that resulted in the conviction of a senior
Bosnian Serb commander for the forcible transfer of the Bosniak population
from the Srebrenica enclave.?® In addition, the Iragi High Tribunal found
senior officials of Saddam Hussein regime guilty in the forcible transfer of
Kurds during the so-called Anfal Campaign.3*

At the international level, the International Criminal Tribunal for
the Former Yugoslavia has prosecuted and convicted numerous bad actors
for crimes including deportation, forcible transfer, and forcible
displacement.?> These crimes feature prominently among the charges of
genocide and crimes against humanity levied at the former Bosnian Serb
leader Radovan Karadzic in his case, which is now before the judges at the
ICTY 36 Displacement also features prominently in the indictments issued by
the International Criminal Court in the case of Darfur. For example, forcible
transfer of the civilian population as a war crime and a crime against
humanity is among the many criminal acts cited by the ICC Prosecutor in
the indictments issued for Sudan’s president, Omar Bashir, and senior
government officials, Ahmad Harun and Ali Kushayb’” Also, the
displacement of roughly 300,000 Kenyans as a result of election-related
violence at the end 2008 is also likely to figure prominently in the recently
initiated ICC investigation into this situation.

Conclusion: Dealing with the Past and Looking Ahead

Countries and societies emerging from situations of conflict,
violence, and mass atrocities and human rights violations, including the
forcible displacement of its citizens, face sizable challenges. Similarly, the
protection of displaced persons in these environments and efforts to
facilitate their return or resettlement in a voluntary, dignified, secure, and
just fashion require considerable attention and effort. Protection is not
complete without dealing with the effects of past injustices and addressing
the justice-related needs.

The justice- related needs include knowing that those responsible
for the suffering of the displaced are prosecuted and punished. However,
justice in this context should be recognized as much more comprehensive or
broader than criminal justice and retribution. Justice in displacement
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contexts should also have social and restorative dimensions that are aimed at
facilitating civic trust and reconciliation as well as respecting the rights of the
displaced and restoring their place within society. Responses to displacement
should be cognizant of the justice and displacement nexus and should seek
to use the norms and institutions of both frameworks in a coherent manner
to empower the displaced, facilitate their access to justice, and assist them in
rebuilding their lives and creating new futures for themselves and their
communities.
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